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Basich Brothers Construction Co. 433 


(Testimony of Nickola L. Basich.) 

®. On the P.D.O.C. crusher, which you men- 
tioned this morning, did you have a contract with 
P.D.O.C. to install that crusher at the pit for the 
sum of $2,500.00? 

A. Yes; that’s the deal that was made. 

Q. When did you make that contract with 
PO-C.7 

A. Mr. Kovich made it the first part of June. 

Q. Mr. Kovick made the deal? A. Yes. 

@. He made it the first of June? 

Mr. Monteleone: He said the first part of June. 

A. The first part of June. 


Q. (By Mr. McCall): Did he at the same time 
make a contract to pay them so much per vard? 

bo NCES 

@. And before this contract was made did you 
take the question up with Duque & Frazzini? 

A. No, with the exception that we wrote a letter 
to Duque & Frazzini and the bending company, 
both. 

@. And did thev write you a letter protesting? 

A. Not at that time. 

Q. So, at the time that vou made the contract 
with P.D.O.C. for the crusher, about June Ist, 
Duque & Frazzini, so far as you knew, knew nothing 
about your putting it in? 

A. We wrote them in the letter that we were 
going to move the plant in. 

Mr. McCall: That is all. 

Mr. Monteleone: I have Mr. Homer Thompson, 
the auditor, who actually kept the books at the 
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field office at Tucson, which would be merely a 
repetition of what Mr. Popovich said. I think in 
view of the statement of Mr. McCall, I will rest 
the case. 

The Court: All right. Is there any additional 
testimony you desire to produce? 

Mr. McCall: May it please the court, I would 
like to have just a few moments to consult with my 
associate as to whether I will imtroduce any. 

The Court: All right. 


(Short recess. ) 


Mr. McCall: J would like to call Mr. Vernon, 
please. 


LAWRENCE H. VERNON 
ealled as a witness by and on behalf of the defend- 
ant, having been first duly sworn, was examined 
and testified as follows: 


The Clerk: What is your name, please? 
A. Lawrence H. Vernon. 


Direct Examination 
By Mr. McCall: 


@. What is your business? 

Mr. Monteleone: I will stipulate that Mr. Ver- 
non is an accountant, and he is the man who 
checked the records of Basich Brothers. He is a 
qualified accountant. 

Q. (By Mr. McCall): Mr. Vernon, at my re- 
quest did you check over the records out at the 
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(Testimony of Lawrence H. Vernon.) 
office of Basich Brothers, the plaintiff here, in the 
light of the Bill of Particulars in court? 

A. Yes, sir, Mr. McCall; I arrived there August 
12, 1946. 

Q. In your examination of those records, Mr. 
Vernon, did you check over all the payroll checks 
in connection with the subcontract with Duque & 
Frazzini ? 

A. Yes, sir, I have checked many of those. I 
couldn’t say I checked all of them. 

Q. And those checks, in payment of labor and 
material and supplies, were on whose check blanks? 

A. On the check blanks of Basich Brothers Con- 
struction Company. The payroll checks were 
worded: Payroll Account on Job No. 19..The gen- 
eral account checks read: General Account—which 
paid for equipment and other items, besides payroll. 

Q. Did you check other payroll checks made by 
Basich Brothers in connection with other work on 
this job, aside from the subcontract work? 

A. Yes, sir, I did. 

@. What was the difference between those 
checks? 

A. There was no difference whatever that L 
can see. 

@. Did you find any checks containing the name 
of Duque & Frazzini? A. Nowsine 

Q. Was there any notation on the checks that 
you saw that contained a statement as to what job 
it was on? 

A. Only on the payroll it said: On Job No. 19, 
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(Testimony of Lawrence H. Vernon.) 
which was the number of Basich Brothers in this 
Tucson job. 

Q. Describe the checks for equipment rental. 

A. They were on account of Basich Brothers 
Construction Company, general account. Both ac- 
counts were drawn on the Farmers & Merchants 
National of Los Angeles. 

Q. Was there any notation on them showing 
Duque & Frazzini subcontractors? 

A. None that I could find. 

Q. Did you check copies of the withholding tax 
returns ? A. Yes, sir. 

Q. Describe those copies, as to who was employer 
and employee, to the court. 

A. The copy read that Basich Brothers Constru- 
tion Company was the employer, and it stated in 
the form, on the printed form, that the following 
names were employees of Basich Brothers Con- 
struction Company. 

Q. Did you check the time cards which were 
mentioned here yesterday ? A. Wes, ) sing 

Q. How many time ecards, if vou know, did you 
find ? 

A. When I first arrived on the job, on August 
12, there were about 25 time cards handed to me 
as representing the employees of Duque & Frazzini, 
on Schedule No. I. Those time cards were on a 
form, printed Basich Brothers at the top. 

Q. Did you ask about any other time cards? 

A. Yes, sir, I did. 

Q. Who did you ask? 
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(Testimony of Lawrence H. Vernon.) 

A. I asked Mr. Homer Thompson, and I believe 
Mr. Popovich was present at that time also. 

Q. What did they tell you about any other time 
eards? 

A. They took me down to the basement of thei 
building, and showed me about five or six large 
boxes of what they said were time ecards in those 
boxes. They told me, before I started to examine 
them, that they were verv badly disarranged as to 
chronological date, and as to employees, and all 
that sort of thing; that it would be a very long 
task to sort them out. 

Q. Did vou check the reports of Basich Broth- 
ers to the State of Arizona on employment in- 
surance ? 

A. Yes, for the first and second quarters of 
1945. 

Q. Were they reported as employees of Duque 
& Krazzini, or Basich Brothers? 

A. They were veported only as emplovees of 
Basich Brothers Construction Company. 

Q. Did you check the Social Security returns to 
the Federa! Government? 

A. Yes, sir, for the first and second quarters 
of 1945. 

Q. Were they reported as employees of Basich 
Brothers, or someone else? 


A. They were reported as emplovees of Basich 
Brothers Construction Company. 

@. Did you check the reports regarding with- 
holding tax returns? ee Y CSyeciita 
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(Testimony of Lawrence H. Vernon.) 

Q. Who signed as employer and employee 
there? 

A. The employer was Basich Brothers Construc- 
tion Company. 

Q. Did you check vouchers showing payments 
for various equipments mentioned in the Bill of 
Particulars? 

A. I checked about 75 per cent of all of them. 

Q. Were those vouchers addressed and made out 
to Duque & Frazzini, or to someone else? 

A. They were all made out to Basich Brothers 
Construction Company. 

Mr. McCall: That is all. 


Cross-Examination 


By Mr. Monteleone: 


Q. These vouchers you spoke of were vouchers 
from third parties sent to Basich Brothers, is 
that correct? 

A. Yes, vendors’ invoices. 

Q. Then Basich Brothers sent vouchers to Duque 
& Frazzini, did they not, for the equipment men- 
tioned in the voucher of the third parties? 

A. I saw no such vouchers. 

@. You did not examine any? 

A. No, sir. 

Q. How many days or weeks did you remain 
at the job? 

A. I was out to the office of Basich Brothers 
four weeks, from August 12th. Then I returned on 
two different days after that. 
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(Testimony of Lawrence H. Vernon.) 

Q. They did not prevent you from seeing any 
of the records, did they? 

A. No, sir; they treated me with every courtesy. 

Q. They wede placed at your disposal? 

A. All I asked for, with the exception of the 
time cards. They showed me everything else I 
requested. 

Q. In all of your examination you did not find 
any checks of Basich Brothers made payable di- 
rectly to Duque & Frazzini, did you? 

A. No, sir, I did not. 

@. All those checks that you noticed were made 
payable direct to the employee, isn’t that true? They 
were named as the payees? 

A. The payroll checks on payroll account were 
made to the employees. 

Mr. Monteleone: ‘That is all. 

Mr. McCall: Nothing further. Defendant rests. 

The Court: Let the record show that all the 
evidence has been closed. and that all the evidence 
relates to all the issues in the case, not only to the 
issue of liability, to which it was limited at the 
prior submission. 


(Whereupon, an adjournment was taken un- 
til 2:00 o’clock p.m. for the purpose of 
areument. ) 
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Mr. McCall: You will note Mr. Woolums stated 
in his testimony that he was not there; Mr. Basich 
stated in his deposition that Mr. Woolums was 
there. At any rate they all agree, Frazzim, Mr. 
Basich, the plaintiff, and Ma. Kovick, that they did 
countermand the orders, and continued with the 
work. Mr. Basich testified this morning that he 
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entered into a contract with P.D.O.C. to produce 
equipment to move another shovel on there. 

The Court: JI was not very much impressed, 
when they adopted on method of carrying laborers, 
and their bookkeeping shows definitely a severance, 
how that could be called a departure from the con- 
tract, even under the strict rules of court, because 
ultimately you are interested just as much as they 
are that the laborers be paid. If they agreed to 
carry them on their payroll, but abide by what the 
other people told them as to how much work was 
performed, and as the evidence shows clearly, with- 
out interference, without question, I don’t see how 
you can be hurt. Certainly, if the Circuit Court 
through that were sufficient, they would have held 
they were not the subcontractors. 

In the opinion they rendered the Cireuit Court 
said that Basich Brothers paid all the payrolls of 
Duque & Frazzini; then they brushed aside any 
question about it by saving that did not prevent 
them from being subcontractors, it being contended 
that, in view of the fact that the laborers were paid 
by them they were only material men. The court 
said no. 

tT am not very much impressed by that thought, 
and I don’t think in any of the cases you cite there 
is a case where the mere fact that a man is carried 
on the payroll changes the relationship. It hap- 
pened that it was to the advantage of everybody. 
It was being done. 

Furthermore, the very minute your man went 
down there he saw the books; and I don’t care 
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whether he says he did not see them, or not. They 
were there. Everybody examined the books; we 
know they were there, because he is charged with 
knowledge. From the very beginning these men 
were carried, and he never having brought it to 
your knowledge, that is your loss, assuming it would 
have made a change. 

Mr. McCall: ‘That is one thing that changed the 
circumstances. 

The Court: That is a very important thing. As 
t go back and note that, I was impressed. Re- 
cently, in an opinion I wrote under the Miller Act, 
J am not sure just how the question arose: Whether 
the subcontractor was entitled to notice, but the 
contractor had been given notice so as to allow him 
to come in under the Miller Act. The bonding com- 
pany maintained that the company had no notice, 
and there was no habilitv. I found, however, that 
as a precaution they did exactly what was done 
here, except that they sent one bill made out to 
both parties—to the prime contractor and to the 
subeontractor, but that the subcontractor O.K.’d 
the bill and sent a copy to the prime contractor, 
who paid it. This also was government work, at 
the aviation field at Murock Lake. 

On the basis of that I said the contractor and 
surety were not in a position to come into court 
and say: We did not have the formal notice. I held 
the circumstances in the case were sufficient to dis- 
pense with any formal notice under the Miller Act, 
so I gave them the benefit of it. 
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That is the way all these acts are interpreted, 
whether you follow the strict rule or the liberal rule. 
They hold, as I tried to demonstrate the last time, 
and in that respect said, that even the cases holding 
to the strictissimi juris idea say that there must be 
a substantial change, a change which, from its 
nature, is likely to harm the other side. 

How could they be harmed? Because Basich 
Brothers paid each month on demand. Suppose 
they had sent a check to them. Suppose they ad- 
vanced them money. You could not have been 
harmed by that. As it is, they may show the work 
actually incurred and paid by individual checks 
upon the demand of these people. ‘There is nothing 
in the contract which says they can’t advance 
money, so long as they do not exceed the maximum 
of the term payments as they become due under the 
contract. 

Mr. McCall: But in the case your Honor just 
referred to, I notice that is a case in Arizona. They 
were in the District Court of Arizona. 

The Court: It doesn’t decide this point, but it 
is interesting to note that here is a court which con- 
siders it absolutely unimportant. Why should I 
consider it important in determining a different 
kind of breach which is alleged. 

Mr. McCall: In that case the defendant Basich. 
Brothers had taken the position in their pleadings 
and all of their records that there was no sub- 
contract. ‘They took the position that Duque & 
Frazzini were not subcontractors, but they were 
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merely furnishers of material. That is what the 
court held before. 

The Court: But the decision showed that under 
the law their contention was incorrect. ‘The court 
had the same facts there as to the relationship— 
mixed law and facts. The mere facts that they 
assumed an opposite position in one case does not 
mean anything. No htigant is required to assume 
a consistent position. They can assume any posi- 
tion towards you, and if it benefits the plaintiff 
they can assume an inconsistent position with some- 
one else. All the consistency that is required is a 
consistency in their position which is arising out of 
your particular contract. You have the same right 
in your defense. You don’t have to be consistent in 
your defense. 

Mr. McCall: That, of course, comes up from 
Arizona, where they do not have the rule of strictis- 
simi juris. Also, your Honor, as I have just men- 
tioned, that was a case where laborers and material 
men had sued the general contractor and his surety 
under the Miller Act. 

The Court: They defended it on the ground that 
they were not material men, because under this 
arrangement the court said: No, you were subcon- 
tractors under the law. And allowed them the 
benefit of the Act against Basich Brothers. 

Mr. McCall: That’s right. 

The Court: I don’t say they decided the point. 
i merely say it is very significant that the court 
did not find the mere fact that the very labor you 
sued was sued under the arrangement which allowed 
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Basich Brothers to carry the payroll in their own 
name, and pay all the persons who worked for 
Duque & Frazzini. Don’t you consider that as 
significant enough to alter the relationship of con- 
tractor and subcontractor. That 1s all the analogy 
I draw from the ease. 

Mr. McCall: I happened to be in that case over 
there, on a third party complaint. 

The next question, your Honor, is the question of 
premature payments. Of course, payments were 
made from the very beginning, and there was never 
any amount, according to plaintiff’s own testimony, 
due Duque & Frazzini, the subeontractor. On the 
further question of control 

The Court: That impressed me before, but that 
point does not impress me very much now, for the 
same reason that I gave before, and that is there is 
nothing to prevent them from advancing money so 
long as, at the time the first payment is due, they 
have not exceeded in advancing the amount that 
would have become due. 

A surety is not injured if, for instanece—let us 
take an ordinary house. Most of us who have prac- 
ticed law are familiar with that, although, as a 
Judge of the Superior Court, and as Judge of this 
court, { have handled all sorts of cases relating to 
construction which required me to even pass on the 
value of material, and so forth. Supposing you 
have the usual provision for the payment of say 15 
per cent of the contract price when the rough 
plumbing is completed, and suppose just before the 
rough plumbing is completed some laborers are 
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unpaid, and the contractor says: All right, I will 
pay the laborers, and deduct it from the amount; 
unless at that time he advanced more than would 
be due, when the rough plumbing was completed, 
you can’t possibly be hurt. It would not be a sub- 
stantial variation of your contract. That is why I 
said a full detail of the transaction, the method 
of payment, would clarify all these questions which, 
upon the cold record, seemed so vital one way or the 
other. 

Suppose it is admitted that it does appear in the 
record that they advanced several thousand dollars 
the first week, that doesn’t harm you in any way, 
and would not be a substantial breach of your 
contract. 

Mr. MeCall: At the time the first payment be- 
came due they had advanced more money than the 
first payment. That is shown by Paragraph XVI 
of the plaintiff’s complaint, in which it is alleged 
he has paid out so many thousands of dollars more 
than they have earned. 

The Court: Over the entire period. 

Mr. McCall: Up until that time, yes, and there 
was nothing due until after the 31st of March. But 
in this case, what J was mentioning about control, 
I did not have in mind the payments. I was going 
to mention Mr. Kovick, in his deposition, where he 
was asked what he was doing in this pit along the 
first 10 or 12 days in February. He said he was 
there superintending the necessary production of 
material, or words to that effect. Then he comes 
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along later, and he said other acts, which shows he 
was in complete charge. 

The Court: I don’t think there was any control 
at all. I think that testimony must be taken in 
conjunction with Frazzini’s, which shows he ran 
the job, and also the testimony of Mr. Basich. It 
is absolutely undisputed that no one was interferred 
with. 

IT will decide right now that the evidence in the 
record shows that Basich Brothers at no time had 
control over the work, and the manner of its doing. 
The only relationship they had with the workmen 
was they paid them their wages upon the payrolls 
presented to them and signed by Duque & Frazzini, 
or their agents. 

Mr. McCall: Can I mention then the next ques- 
tion I have in mind from my notes? 

The Court: Go ahead. I am not interrupting. 
I may change my mind in the next five minutes. I 
am telling you as to these particular things, and 
the evidence which has been introduced now is quite 
revealing to dispel anv substance to any claim. 

J will say, if Mr. Justice (2?) got hold of this 
ease on that point, he certainly would clarify the 
rule, and hold that that does not mean any devia- 
tion; that it means a substantial deviation, which 
is the law of Arizona, and the law of any other 
country. «It is not the law of California, as I read 
it, that any deviation, regardless of whether it re- 
sults in harm to you, is a deviation of the contract. 

The evidence would have to show, as I said be- 
fore, that you actually started under one setup, and 
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then proceeded under another. The evidence does 
not show that. In fact, the evidence shows to the 
contrary, and the payment of the wages, and the 
payment of the insurance, carrying the hability in 
their name, is shown to have been really a favor to 
the man, because otherwise he would have been re- 
quired, under the Employers’ Liability Law of 
California, to make a deposit of $10,000.00, which 
he was not in a position to do. 

So we must not go to the absurd length of holding 
that the rule in California would warrant a nullifii- 
cation of the contract of indemnity upon insignifi- 
eant changes. ‘hey must be of substance, because 
the law does not deal with insignificant things. 
What the law is interested in is that a party to a 
contract should not conduct himself in a way that 
by changing the very terms, jeopard the interest of 
the other side by insignificant changes mace in good 
faith togcarty oui wie conwact. 

Mr. McCall: I would like to call the court’s at- 
tention to a case which counsel has mentioned, and 
we have also mentioned, Union Indemnity Co. vs. 
Lang, 71 Fed. 2d 901. In that case the court held 
that the notice was not sufficient, and it was not as 
long in being served as the notice we have here. 

The Court: The one thing that impressed me in 
the case is that exchange of letters, which shows 
that somebody was either doing his best to keep 
him going, or it shows he did not care to assume 
anv other obligations until he got good and ready, 
because in all the answers written to the various 
notices there is not a specific statement which stated 
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that they wanted to do something about it. Al 
they said was: We will see about it. See what we 
ean do. Even after they assumed responsibility for 
the work, I said in a prior statement, I think they 
might have waited, because at that time we were 
not discussing the question finally. I was just ex- 
pressing certain things which were running through 
my mind—whether in this case the very attitude of 
both parties, each trying his best to adjust the 
matier, did not give the plaintiff in this case a sense 
of security, so as to justify action in the belief that 
everybody would cooperate when the crisis actually 
came. 


We have an ilustration in fire Insurance, where 
a time hmit is set for claims, and where the insured, 
who does not know the home company, but knows 
onlv his lecal ageni, goes to him and the agent 
either tells him he will take care of it, or says, you 
don’t need to do it; I will take if up. The companv 
cannot avoid liability where it was the action of its 
agent which induced him into a sense of false 
security, and which compelled him to desist from 
making the claims. 

IT had a very interesting case in the Superiox 
Court, where a man actually went to a loeal agent, 
made his proofs of loss, and left them there. The 
agent pigeon-holed them, and they never left 
actually, but the insurance company resisted lia- 
bilty on the ground that the local agent was doing 
a favor to the insured. That he was not under 
obligation to forward it. But I held that despite 
the fact that the insurance policy said that notice 
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shall not be effective until received, when he de- 
posited it there, they are not in a position to say 
they shall avoid liability, when the insured said: 
IT went to the agent, and he said, all right, I will 
take care of it. 

I want you to point out to me where there is, in 
the letters exchanged with your company, a direct 
statement, if your man has fallen down on the job, 
that you are willing to give them so many days, 
and after a certain time you will walk right in and 
see that it is completed? Where is it shown that 
you ever made that notice, which ts given you under 
the statute? You wrote some of the letters, but not 
all of them. 

Mr. McCall: Yes. 

The Court: It seemed to me there was so much 
dickering, one with the other, that Basich Brothers 
were confronted with an emergency, which would 
entail great losses of time to themselves and to your 
client. 

Mr. McCall: To the principal. 

The Court: Yes, to the company, the principal. 
Let us take them by name. The words ‘‘obligor,”’ 
‘*obligee,”’ 
talking about an individual. 


are at times confusing, when you are 


In assuming control, what was there to prevent 
them, in view of the absence of some demand, from 
going on? You could always have said you were 
coming in. Instead of that, your company, as soon 
as they learned, said afterward: You have already 
started. You did not give us a chance. If they had 
stopped, and allowed damages to accumulate, the 
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loss would have been greater to Duque & Frazzini. 
So there is a duty to minimize the loss. A man 
cannot sit idly by, because another has failed in the 
obligation. 

I had a case recently where I applied the same 
principle, where a veteran was seeking reinstate- 
ment. The government attorney claimed that he 
must be re-employed, whether he has worked or not, 
ov has made any money. That he was entitled to 
the salary he would have earned, despite the fact 
that they asked him to come back. In that case I 
held that they could not prevail in their contention. 

Mr. McCall: I understood the court to say in 
effect that there was no waiver on the part of the 
surety, because they did not go in there and insist 
on taking over. 

The Court: I was not talking definitely. I was 
going by the record. I found in these depositions 
another situation. Here is what I said: 

‘“‘The record is not very clear’’—everything { 
said was prefaced by the proposition that it was not 
very clear. I made the specific point several times 
that I was not deciding any point except one point 
of law, on which | said my mind was made up. I 
was merely giving vou reasons why the cases should 
be reopened. 

This is what I said, on page 30: 

‘The record is not very clear as to what 
actually took place on June 8th. Duque & 
Frazzini have not testified. The testimony is 
merely that they were notified that he was 
quitting the job, and they went on and com- 
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pleted the work, but not until a few days after- 
wards did they notify them, and even then it 
was not a request to do anything, but merely 
a general statement, because in fact, if you 
were completing the contract on the basis of 
that, if is alleged that vou chose to complete 
the contract without giving them the first 
opportunity; that you were under obligations 
to the government, but there was nothing in 
the contract you have which said that vou had 
the right to complete it, and the doctrine of 
minimizing loss does not mean completing the 
work. ‘There is no ease that warrants that. 
The doctrine of minimizing loss occurs mostly 
in torts. When applied in a contract it means 
merely that a man should protect the property. 
IT have not found any cases that you have cited 
that hold to the extent that minimizing damage 
means that vou can walk right in and conelude 
the contract.”’ 


We have now the Frazzini deposition, and he 
explains what actually took place, and we have 
additional testimony. So that what I said before J 
said with a warning, which I usually give, and that 
was that the case was not completed, and therefore 
everv point I was raising was a tentative point. I 
am not so sure on the record now, in the light of 
the true relationship. That is why I came to the 
conclusion which was that this manner of payment, 
this arrangement, was so fundamental that ulti- 
mately it affected the view of the court upon every 
one of the points, because behind it all laid this 
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very situation, that is, the arrangement whereby 
financial responsibilities were taken over by others. 

Mr. McCali: Touching on the point your Honor 
made a few minutes ago, as to why the surety did 
not do something, I indicated that it was ready to 
take over, but from the very nature of the surety 
contract it has no position on the job, and could not 
take any action, either with the prineipai or the 
obligee. As long as the principal is on the job, and 
knew when the obligee under the terms of his con- 
tract has defaulted, and put the principal off the 
job, then he has to eail on the surety, but not before 
that. 

The Court: When they took over, they wrote 
the letter, and said they had abandoned the job. 
There was nothing to prevent you, after that, from 
saving: We are taking over. We will not be re- 
sponsible. ‘Then you have notice. 

Mr. McCall: We did not have the notice required 
by the surety bond itself. 

The Court: When they tell you a man has aban- 
dened the centract, that is all the notice you would 
want. They don’t ask vou whether you will take 
the job. It is up to you to say, under the circum- 
stances. Wasn’t it your duty to say: Gentlemen, 
you have notified us. We will not be responsible. 
We are ready to go on. There is nothing in this 
letter even that you notified them you were ready to 
go on with the job. Week after week elapsed, and 
finally, after the damage had already been done, 
then failure to give the proper notice was raised. 
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Mr. McCall: Is it not a fact, your Honor, if 
before that time, as we claim, the obligee had failed 
to perform a condition precedent set out in the 
surety contract, then there would be no liability on 
the part of the surety to respond, when he said he 
had taken over. 

The Court: Provided the surety had washed its 
hands of the fact. Provided the surety had sent in 
a man there to straighten it out. On the other hand, 
when the surety goes in, and tries, with the prime 
contractor, to straighten things out, and gives a 
sense of security to anybody who has worked for 
them he cannot be heard later on to say, Well, I 
did not find out a lot of other things that happened 
before. 

Mr. McCall: In the California cases 

The Court: JI know, but we have a right to in- 
terpret the facts. I am bound by the law of Cali- 
fornia, but I am not bound by any law of California 


as to how to interpret the facts and the inference 
drawn from the failure to act, and what inference 
is to be drawn from the testimony of the witnesses, 
and from letters and documents offered in evidence, 
and the Cireuit Court of Appeals will not reverse 
my findings unless, under the new rules, I am 
clearly wrong. 

So [I am submitting to you why I now believe 
some of the deficiencies have been supplied as I did 
to the plaintiff the last time, because the deficiencies 
were in the plaintiff’s proof. Other glaring de- 
ficiencies appeared in your defense, which I pointed 
out, and from which I will draw the proper infer- 
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ence at the proper time. But it does seem to me, as 
T look back, that this is a case where the surety 
company at no time took a definite stand on any- 
thing. All it did was to promise to do this and to 
do that. Supposing that they had left all their own 
equipment there, not being used, and continued to 
charge? 

Another thing I learned today was about the re- 
lationship of the equipment. That was not clear to 
me before. Now it is very clear to me that this 
equipment was hired out to them. It was equip- 
ment which they hired from others for the benefit 
of Duque & Frazzini, and did not charge one dime 
as a profit, but were merely accommodating them. 
So, while in truth and in fact they were legally 
liable, as a matter of fact, under the law of Cali- 
fornia, they could have been held as an undisclosed 
principal, on a contract made for the benefit of 
third parties. 

When this testimony was coming in I purposely 
did not make any comments, and I asked very few 
questions, and the only time I express them is while 
both of you are before me. 

My. McCall: Reverting to these letters again, 
may it please the court, I have just read excerpts 
from them. They demanded right up to the last 
that Duque & Frazzini stay on the job, and continue 
their performance. The sureties certainly could 
not get on the job until the subcontractors had 
pulled off. 

The Court: But the surety did nothing; they did 
not say to Duque & Frazzini, stay on the job, or 
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ve wil] take it over. Where is there any letter to 
that effect? 

Mr. McCall: I understand the court to say, in 
the comments here, in effect, that the surety had a 
right te stand on the terms 

The Court: Idid not. J am sorry vou misunder- 
stood me. J was not discussing a question of fact, 
because I did not know what facts would be brought 
in. J said on the face of it it looked to me that 
way. Now I have stated how it looks to me in the 
light of additional testimony. I notice I addressed 
that asa query to Mr. Monteleone. Then afterward 


I turned around and I said: I don’t want yout 
fee] I was not talking to you at the same time. But 
the veason I was doing that was to point out certain 
weaknesses in the case which had to be explained 
before J could decide the facts in this case. I don’t 
think it ts the law, and it is naturally not the right 
of the surety, despite the knowledge of what was 
going on, and with the knowledge of the contractor, 
to just stand by and say, I will see that I get the 
right notice. And when they gave the notice it 
was too late. 

Mr. McCall: I do not know of any place where 
the surety could have, under the law, gone in on 
that job. 

The Court: If that is vour answer, that is all 
right. The object of my inquiry is to get as much 
hight as I ean. I have not learned to be a judge, 
except by the Socratic method. That is why I like 
oral argument, because I can ask questions of the 
writer of the brief. No matter how elaborate the 


Basich Brothers Construction Co. 457 


briefs are, it is helpful in clarifying the thoughts 
to counsel. 

Mr. McCall: I further understood on that point 
that the court had agreed with me that the notice, 
of the letter of April 5, was only a letter demanding 
something, and that it could not be considered a 
notice. If we take the letter of the plaintiff here, 
they have not given notice at all at any time during 
the proceeding, that is required by the surety com- 
pany—notice of default. And counsel has said in 
this court, which is reflected in the transcript of 
the pre-trials, that there was no default until 
June 8th. 

The Court: J always said that the main point 
in the case was the measure of control. On page 
25 I said. 

“The Court: In view of the fact that the case 
is going to be reopened for the purpose of showing 
the true relationship between the parties, and 
answering the proposition of what, if any, measure 
of control may have been exercised, it 1s important 
to note that the Supreme Court of Arizona, in 
applying these principles, has insisted that modi- 
fications are not the basis for exonerating the 
surety, if they are of such character that the court 
ean say that the essential features and objects of 
the original contract were maintained. If the 
changes are of substance, even the liberal Arizona 
law would not release the surety, and this for the 
very obvious reason which the court gave in the 
case referred to, Prescott National Bank vs. Head, 
that even a literal interpretation will not be allowed 
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if the changes, in effect, make a new contract a 
substitute for the original contract. * * * 

‘‘In other words, even the Supreme Court of 
Arizona, liberal as it is, does not sav that you can 
make a change of a substantial nature in the rela- 
tionship of the parties and still hold the surety, who 
has no knowledge of the changes, and was not con- 
sulted before they were agreed to by the parties, 
because I think if that were true the Arizona de- 
cision would lead to an absurdity, and would sub- 
ject the surety company to obligations upon modified 
conditions which its bond did not underwrite. So 
that even if I adopt the view that this is an Arizona 
contract we still have the problem of whether these 
changes are substantial or not, because if they were, 
then, of course, the same rule would apply as ap- 
plied if we consider the contract, as I am inclined 
to at the present time, a California contract to be 
governed by California law. 

‘“‘Mr. Monteleone: What changes does your 
Honor contend were made in the contract that this 
contract itself does not specify? 

“The Court: I am not making findings as to 
what changes were made. I am merely saying that 
the defendants contend that many changes were 
made.” 


Then J said, 

‘“‘T am not deciding the case. The only conelu- 
sion I have reached is that this contract is governed 
by the California law and not the Arizona law. * * * 
I am talking about changes * * * 
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‘‘In the complaint plaintiff alleges that the de- 
fendants have been in default ever since the begin- 
ning, and at all times thereafter. I will read the 
allecation, which 1s Paragraph X. ~~ * 

‘‘Mr. Monteleone: I don’t think there was a de- 
fault. I took the position that there were partial 
defaults. 

‘“The Court: You cite the case of Union Sugar 
Company vs. Hollister Estate to this effect, but it 
does not alter the position. When the first breach 
occurs it is not the duty of the other side to treat 
the contract as abandoned. He may not do any- 
thing about it, and then rely upon a subsequent 
breach. ’’ 


That is the very point. In fact, I minimized 
it—‘‘That is a general proposition of law. And in 
the case you cite, in 3 Cal. 2nd, 740, the court made 
that statement merely in order to save the claim 
from the statute of limitation. In other words, they 
said that where several breaches occur you are not 
bound to wait until the first breach. You can wait 
for the next breach and the next one, then date your 
elaim, so far as the statute of limitations is con- 
cerned, from the last breach. 

‘That does not solve the problem here, because 
counsel say that up to April 5th, when you gave 
them the first written notice of any difficulties, that 
several breaches had already occurred, and that you 
had failed to give them notice.”-—I was talking 
about your contention—‘‘ Therefore, it became very 
important that all the evidence relating to what 
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actually took place, if there is any more than is 
contained in these affidavits of the two men, Kovick 
and Nick Basich, be gone into, and not leave any- 
thing for further discussion.”’ 


Another thing is this: A man does not have to 
consider a breach unless it is substantial, if he is 
assured, as he was assured in this case, that addi- 
’ tional equipment would be secured. 

I did not say what you contend. I merely pointed 
out that in view of the allegations that you made, 
dating back to the breach—not the date they allege, 
because of prior breaches, the matter should be 
clarified. I may have used language which was 
broad, and | stated to counsel repeatedly that I was 
not deciding anything except one point; that the 
contract is governed by California law. That is the 
only thing I said. Is there anything further? 

Mr. Monteleone: Nothing further. 

The Court: he matter will stand submitted. 


CERTIFICATE 

{ hereby certify that I am a duly appointed, 
qualified and acting official court reporter of the 
United States District Court for the Southern Dis- 
trict of California. 

I further certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
above-entitled cause on the date or dates specified 
therein, and that said transcript is a true and correct 
transcription of my stenographie notes. 
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Dated at Los Angeles, California, this 4th day of 
April, A.D. 1947. 


HENRY A. DEWING, 
Official Reporter. 


[Endorsed]: Filed May 16, 1947. 


PLAINTIFEF’S EXHIBIT No. 1 
Subcontract Agreement 


[Plaintiff’s Exhibit No. 1 is identical with 
Exhibit A attached to Complaint for Recovery 
of Money and on Bond, and is set out on pages 
17 to 32.] 


[Endorsed]: Filed U.8.C.C.A. June 15, 1947. 


PLAINTIFE’S EXHIBIT No. 2 


Subeontract Bond 


[Plaintiff’s Exhibit No. 2 is identical with 
Exhibit B attached to Complaint for Recovery 
of Money and on Bond, and 1s set out on pages 
82) 10 36.] 


[Endorsed]: Received in evidence U.S.D.C. 
Sept. 30, 1946. 
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PLAINTIFE’S EXHIBIT No. 3 


[Letterhead Glens Falls Indemnity Company 
of Glens Falls, New York] 


Los Angeles 13, Calif. 
March 7th, 1945 


Re: Duque & Frazzini to Basich Bros. 
Construction Co. Contract bond 


Basich Bros. Construction Co. 
600 So. Fremont Ave. 
Alhambra, Calif. 


Gentlemen: 


It is hereby understood and agreed that the 10 
days appearing in paragraph ‘‘First’’ is changed 
to read ‘‘T'wenty (20) days”’. 

[Seal] GLENS FALLS INDEMNITY 

Company, 


By: MARWIN F. JONAS, 
Attorney. 
[Pencil Notation]: Requested to issue income 


for bond premiums 4/3/45—M. Klotz. 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


Basich Brothers Construction Co. 463. 
PLAINTIFF’S EXHIBIT No. 4 


(Copy) 
[Letterhead Basich Brothers Construction Co.] 
Registered Mail 
April 5, 1945 
Duque and Frazzini, 
EO. Box 73, 
Tonopah, Nevada 


Gentlemen: 


Reference is made to our Contract Agreement, 
dated February 7, 1945, in which you agreed to 
commence crushing material with one plant on Feb- 
ruary 19, 1945. It was further agreed that you 
were to move in two plants, each capable of produc- 


ing 800 cubic yards per day of suitable material. 


Your attention is directed to the fact that the 
plant did not commence work on February 19th; 
furthermore, to date you have not averaged 800 
eubic vards of material per plant per day. 

Since we reserve the right to compel you to move 
in additional equipment to insure proper comple- 
tion of vour contract, we hereby demand that you 
move in additional and suitable equipment in order 


to produce the amount agreed upon in our contract. 


Our entire concrete paving operation is dependent 


on your production and you are reminded that your 


Company is now using our tools and equipment, 
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since you do not have suitable equipment of your 
own on the job. 


Very truly your, 


BASICH BROTHERS CON- 
STRUCTION CO., 
By N. L. BASICH. 


ee: Duque & Frazzini, Tucson, Ariz. 
ee: Glens Falls Indemnity Co., 

Los Angeles, California. 

GJP/de 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAINTIMES EXIT No.5 
[Letterhead Stephen Monteleone] 


April 27, 1945 
To Duque & Frazzini 


P. O. Box 73 
Tonopah, Nevada, 
and 


Glens Falls Indemnity Company 
of Glens Falls, New York; 
801 Fidelity Building, 
548 South Spring Street 
Los Angeles 13, California 
You and each of you are hereby notified that: 
Whereas, on February 7, 1945, Basich Brothers 
Construction Company, as first party, entered into 
a written contract with said Duque & Frazzini as 
second parties by the terms of which said contract 
said second parties, as subcontractors, agreed to 
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perform certain of the requirements therein spe- 
elfically stated in connection with the contract be- 
tween first party as the Prime Contractor and the 
United States of America for the construction of 
Taxiways, warm-up and parking aprons, Job. No. 
Davis-Monthan ESA 210-6, 210-8, and 210-9, Davis- 
Monthan Field, Tucson, Arizona, Contract No. 
W-04-353-Eng.-1302 ; 

Whereas, in said contract between said first party 
and said second parties of date February 7, 1945, 
it 1s provided, among other things, that if said sec- 
ond parties, as such sub-contractors, shall fail to 
prosecute said work continuously with sufficient 
workmen and equipment to insure its completion, 
first party, within five days will reserve the right 
to compel said subcontractors to move in another 
plant ; 

Whereas, said second parties, as such subcontrac- 
ters, agreed to erect two plants, each to produce 800 
eubic yards of suitable material a day to be used 
in connection with said Government Contract ; 

Whereas, said second parties agreed, in said con- 
tract of date February 7, 1945, to commence their 
work not later than February 19, 1945, and shall 
complete the same on or before June 3, 1945; 

Whereas, it is therein further provided that time 
is of the essence of said contract; 

Whereas, said second parties have failed to com- 
ply with the obligations imposed on them in said 
contract of date, February 7, 1945, in that, among 
other things, they have failed to prosecute said work 
continuously with sufficient workmen and equip- 
ment as therein required; and further, they have 
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failed to produce 800 cubic yards of suitable ma- 
terial a day from each of said two plants but 
instead have produced less than fifty per cent 
thereof ; 

Whereas, on April 5, 1945, said Basich Brothers 
Construction Company notified said Duque & Fraz- 
zini and its surety, said Glens Falls Indemnity 
Company of the aforesaid failure to comply with 
said contract of date February 7, 1945, and de- 
manded that additional and suitable equipment be 
moved on the job to produce the amount of material 
as in said agreement provided, all of which both 
said second parties and their said surety company 
failed to do; 

Now, therefore, you, the said Duque & Fraz- 
mini, as principals, and said Glens Falls Indemnity 
Company as the surety of said principals, are, and 
each of you are, hereby notified that said Basich 
Brothers Construction Company will hold you and 
each of you responsible for all direct and conse- 
quential damages sustained by them by reason of 
said failure to comply with said contract and any 
future damages, both direct and consequential, 
which may result by your continued failure to com- 
ply with the above requirements of said contract ; 

You, and each of you are hereby notified that 
said Basich Brothers Construction Company will 
exercise all reasonable efforts to minimize said dam- 
ages and will endeavor to, and if possible, will in- 
stall additional and independent means of produce 
the required material without in any manner waiv- 
ing its claims or any rights against you and each 
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of you or in any manner releasing you or any of 
your obligations, past, present and future, under 
said contract of date February 7, 1945. 


Dated: April 27, 1945. 


BASICH BROTHERS CON- 
STRUCTION COMPANY, 
/s/ By STEPHEN MONTELEONE, 
Its Attorney. 
SM/gr 


[Endorsed]: U.S.D.C. Received in_ evidence 
Sept. 30, 1946. 


PLAINTIFF’S EXHIBIT No. 6 
[Letterhead John E. McCall] 


May 8, 1945 

Mr. Stephen Monteleone 
Attorney at Law 
Petroleum Building 
714 West Olympic Boulevard 
Los Angeles 15, California 

Re: Subcontract between Basich 

Brothers Construction Co. 

and Duque & Frazzini 

Our File No. 2025 


Dear Mr. Monteleone: 

Your letters of April 27th, 1945 addressed to 
Duque & Frazzini and Glens Falls Indemnity Com- 
pany has been referred to me by my client Glens 
Falls Indemnity Company for attention and reply 
as to the Surety. This will also confirm the con- 
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versation of May 3rd, 1945 between you, Mr. N. L. 
Basich, Mr. John Bray and myself. 

In our conversation last Thursday I understood 
that your clent has suffered no damage by reason 
of any delay on the part of the subcontractor to 
date, but is fearful that the equipment which the 
subcontractor is using at this time will fail to fur- 
nish or turn out enough base material to finish the 
job on schedule. 

As I understand it, there are two plants on the 
job operated by the subcontractor. One plant was 
rented to the subcontractor by your client, and Mr. 
Basich stated that there is no complaint about the 
quantity of aggregates turned out by this plant. I 
understand there is another plant in the same vicin- 
ity which is owned by the subcontractor, smaller in 
size than the plant belonging to your client. Your 
elient states that this latter plant does not have the 
capacity to turn out a sufficient amount of material 
which, added to the material turned out by the 
other plant, will finish the job on time. 

I was advised by Mr. Bray this morning that 
he called Duque & Frazzini and was told that they 
are now turning out the required quantity of ma- 
terial, and if necessary they will cperate another 
shift. 

J am sending a copy of this letter to Messrs. 
Duque & Frazzini at Tucson, Arizona, and I feel 
sure they will co-operate with your client to the 
fullest extent. 

It is always a pleasure to work with you. If any 
friction arises between the contractors regarding the 
work in question, I shall be glad to work with you 
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in an effort to secure complete co-operation between 
them. 
Yours very truly, 


J. KE. MeCALL. 
J HMeC :me 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAIN@TIVE Seer Nov 7 
[Letterhead Stephen Monteleone } 


May 15, 1945 

Mi. John E. McCall 
Attorney at Law 
458 South Spring Street 
Los Angeles 138, California 

Re: Sub-contract between Basich 

Brothers Construction Company and 

Duque & Frazzini. 


Dear Mv. McCall: 


I beg to acknowledge receipt of yours of the 
Sth inst., in reference to the above matter. Appar- 
ently your Mr. Bray must have accomplished good 
results for the reason that I have heard nothing 
further from my client Basich Brothers Construc- 
tion Company in connection with the above matter. 

I note in your said communication that vou 
stated that Mr. Basich in his conversation at your 
office claimed that he suffered no damage by reason 
of any delay on the part of the subcontractor to 
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date. This apparently is a misunderstanding on 
your part. Mr. Basich did state that he does not 
intend to make any claim for any damages in the 
past provided Duque & Frazzini would cause no 
delay in the operation in the future. He indicated 
that he was only concerned in finishing the job and 
not in making any claim for damages against your 
company or the sub-contractor, provided there was 
no future delay which would entail the suspension 
of his operation with the loss of a payroll amount- 
ing to $3,000.00 a day. 


I felt that with the cooperation existing between 
us all, there will be no further revival of this matter 
and I want to take this occasion to thank you and 
your company for all they have done to eliminate 
any danger in connection with the suspension of 
my client’s operation. 


Your truly, 


/s/ STEPHEN MONTELEONE, 
SM/er 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFF’S EXHIBIT No. 8 
[ Letterhead Stephen Monteleone ] 


May 28, 1945 

To Daque & Frazzini, 
Eo. Box 73, 
Tonopah, Nevada, 

and 
Glens Falls Indemnity Company of Glens Falls, 
New York, 
801 Fidelity Building, 
548 South Spring Street, 
Los Angeles 18, California. 


Gentlemen: 


You and each of you are hereby notified: 

That on February 7, 1945, Basich Brothers Con- 
struction Company, prime contractor as first party, 
entered into a written contract with Duque & Fraz- 
zini as sub-contractor, second parties, in connection 
with the construction of taxiways, warm-up and 
parking aprons, Job No. Davis-Monthan ESA 210-6, 
210-8 and 210-9, Davis-Monthan Field, Tuscon, Ari- 
zona, Contract No. W-04-353-Eng. 1302 ; 

Whereas, pursuant to said contract, Glens Falls 
Indemnity Company of Glens Falls, New York, 
executed, as surety, and said Duque & Frazzini as 
principals, a sub-contract bond in favor of Basich 
Brothers Construction Company in the sum of 
$101,745.55, dated Febraury 20, 1945; 

Whereas, each of you were notified on April 5, 
1945, that said Duque & Frazzini, as sub-contractor, 
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failed to commence work within the time specified 
in said contract of date February 7, 1945, or to 
prosecute said work continuously with sufficient 
workmen and equipment to sure its completion as 
in said contract provided and, pursuant to the 
rights therein reserved in favor of said prime con- 
tractor, it notified you of said failure on the part 
of said sub-contractor and required that additional 
and suitable equipment be moved on the job in order 
to produce the amount of material required under 
said contract; 


Whereas, you, Duque & Frazzini as principal, 
and you, Glens [Falls Indemnity Company, as 
surety, failed to correct said breach or to comply 
with the above requirement ; 


Whereas, on April 27, 1945, Basich Brothers 
Construction Company again notified you in writing 
of said failure on the part of said Duque & Fraz- 
zini to comply with said contract of date February 
7, 1945, and, although vou and each of you have 
promised to correct said default on the part of said 
sub-contractors, this vou and each of you have 
failed to do; 


Now, therefore, vou, Duque & Frazzini, as Prin- 
cipal on said bond, and vou, Glens Falls Indemnity 
Company, a surety thereon, are again notified that 
said Duque & Frazzini have failed to correct their 
said default in that they are not proseenting said 
work with sufficient workmen and equipment to in- 
sure its completion within the specified time; fur- 
thermore, that instead of each of the plants re- 
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ferred to in said contract of date February 7, 1945, 
producing 800 cubic yards of suitable material as 
therein required, each of said plans is producing an 
average of approximately 300 cubic yards a day; 


You and each of you are further notified that 
these facts were not only called to your attention 
by the above previous written notices but were per- 
sonally called to the attention of your representa- 
tives in person and over the telephone on numerous 
occasions. 

You and each of you are hereby notified that said 
prime contractor will hold you and each of vou 
strictly accountable under said contract of date 
February 7, 1945, and said bond of date February 
20, 1945, both for all past damages sustained and 
for all future damages which may hereafter be 
sustained by the continued default on the part of 
said sub-contractor to comply with said contract 
of date February 7, 1945; however, you and each 
of you are again hereby notified to correct said de- 
fault. 

Yours truly, 


BASICH BROTHERS CON- 

STRUCTION COMPANY, 

/s/ By STEPHEN MONTELEONE, 
iis itor nee 


[Endosed}: U.S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFF’S EXHIBIT No. 9 
[Letterhead Stephen Monteleone] 


May 24, 1945 
To Duque & Frazzini 


P, OW Box 73 
Tonopah, Nevada, 
and 


Glens Falls Indemnity Company of 
Glens Falls, New York, 

801 Fidelity Building 

548 South Spring Street 

Los Angeles 13, California. 


Gentlemen: 


You and each of you are hereby notified: 

That on February 7, 1945, Basich Brothers Con- 
struction Company, prime contractor as first party, 
entered into a written contract with Duque & Fraz- 
zini as sub-contractor, second parties, in connection 
with the construction of taxiways, warm-up and 
parking aprons, Job No. Davis-Monthan ESA 210-6, 
210-8 and 210-9, Davis-Monthan Field, Tuscon, Ari- 
zona, Contract No. W-04-353-Eng. 1302 ; 


Whereas, pursuant to said contract, Glens Falls 
Indemnity Company of Glens Falls, New York, 
executed, as surety, and said Duque & Frazzini as 
principals, a sub-contract bond in favor of Basich 
Brothers Construction Company in the sum of 
$101,745.55, dated February 20, 1945; 


Whereas, Article XI of said contract of date 
February 7, 1945 requires the sub-contractors to 
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promptly make payment to all persons supplying 
them with labor, materials and supplies for the 
prosecution of the work or in connection therewith 
and in the event the sub-contractor shall not make 
such payments, the prime contractor may make said 
payments and deduct from any moneys due the 
sub-contractor such advancements. 


Whereas, it is provided in the bond of said sub- 
contractor of date February 20, 1945, that the 
principal and surety agree to pay all just labor 
claims arising under said contract within two weeks 
after demand. 

You, and each of you, are hereby notified that 
said sub-contractors are not paying the just labor 
claims arising under said contract of date February 
7, 1945 and, apparently will encounter difficulty in 
continuing the payment of said labor claims. 

You, and each of you, are hereby notified that 
pursuant to said Article XI contained in said con- 
tract of February 7, 1945, the prime contractor has 
made labor payments, material payments and sup- 
ply payments for said sub-contractors in the past 
for the prosecution of said work but that the amount 
of moneys due the sub-contractors is not sufficient 
to meet the past advancements made by the con- 
tractor Basich Brothers Construction Company; 
that such deficiency shall be chargeable against the 
sub-contractors and the above surety Glens Falls 
Indemnity Company. As soon as an account can 
be prepared on this matter, the same will be sub- 
mitted to you. 

You are hereby further notified that demand is 
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hereby made upon the said principal and the said 
surety on said bond to make all present payments 
due on labor claims arising under said contract and 
all further and future labor claims as provided in 
said bond and in said agreement of date February 
7, 1945, and, upon failure to do so, the contractor, 
Basich Brothers Construction Company, will make 
said payment and charge the same against said 
surety and said principal. 

As this matter is of vital importance in the prose- 
cution of this work, will you kindly advise me of 
your disposition In connection with the above re- 
quest and demand at your earliest convenience and 
also acknowledge receipt of this notification. 

Yours truly, 


BASICH BROTHERS CON- 
STRUCTION COMPANY, 
/s/ By STEPHEN MONTELEONE, 
Its Attorney. 
SM/er 


[Endorsed]: U.S8.D.C. Received in evidence 
Sept. 30, 1946. 


Basich Brothers Construction Co. ATT 
PLAINTIFE’S EXHIBIT No. 10 


(Copy) 
[Letterhead Basich Brothers Construction Co.] 


June 1, 1945 

Duque and Frazzini, 
Post Office Box 73, 
Tonopah, Nevada, 

and 
Glens Falls Indemnity Company 
of Glens Falls, New York, 
801 Fidelity Building, 
548 South Spring Street, 
Los Angeles 18, California. 


You and each of you are hereby notified that: 


Whereas, on February 7, 1945, Basich Brothers 
Construction Company, as first party, entered into 
a written contract with said Duque and Frazzini 
as second parties by the terms of which said ¢on- 
tract said second parties, as subcontractors, agreed 
to perform certain of the requirements therein spe- 
cifically stated in connection with the contract be- 
tween first party as the Prime Contractor and the 
United States of America for the construction of 
Taxiways, warm-up and parking aprons, Job No. 
Davis-Monthan ESA 210-6, 210-8, and 210-9, Davis- 
Monthan Wield, Tucson, Arizona, Contract No. 
W-04-353-Eneg.-1802 ; 

Whereas, your attorney, Mr. John McCall, was 
this date advised via telephone that we have just 
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received information that your insured, Duque and 
Frazzini, shut down their small crushing plant on 
May 31, 1945, and contemplate closing the Pioneer 
plant June 2, and June 3, 1945. 


This letter is to confirm the above mentioned 
telephone conversation and to inform you of the 
current situation. As you have been frequently 
instructed, any suspension for an appreciable time 
of operation of the plants concerned will result in 
a terrific loss to us, as we are dependent upon ma- 
terials required to be furnished by your insured, 
in order that we may carry on our operations. 


We wish to further advise you that we will take 
such action, as we are able under the circumstances, 
to meet the requirements on our part to perform 
this vital defense project for the U. S. Government 
and, at the same time, to attempt to minimize our 
loss and our claim which we will be compelled to 
make against vou under vour contract and bond. 


As you have been previously advised, our efforts 
to minimize this loss will encounter a great many 
obstacles and difficulties. We have received no co- 
operation whatever from you to minimize such loss; 
nevertheless, we will make all reasonable efforts in 
this connection, either in attempting to procure suf- 
ficient equipment to produce the deficiency in 
materials required of the subcontractor, or in at- 
tempting to procure the deficiency of materials 
through other sources, and we will make all charges 
and other reasonable expenses incurred in this con- 
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nection against you as the principal and surety on 
the bond furnished to us. 


Very truly yours, 


BASICH BROTHERS CON- 
STRUCTION CoO., 
/s/ By GEORGE J. POPOVICH, 
Secretary. 


ec: Duque & Frazzini, 
Tueson, Arizona. 
John McCall, 

Los Angeles, Calif. 


Stephen Monteleone, 
Los Angeles, Calif. 
GJ P/de 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAINTIFF’S EXHIBIT No. 11 
[Letterhead John E. McCall] 
June 7, 1945 


Basich Brothers Construction Company 
c/o Stephen Monteleone, Attorney 

714 West Olympic Boulevard 

Los Angeles 15, California 


Gentlemen: 


-This will acknowledge receipt of copy of letters 
which you addressed to Duque & Frazzini, at Tono- 
pah, Nevada, May 23rd, 24th and June Ist, 1945, 
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with reference to a subcontract which they have 
with you. 

The third paragraph of your letter of May 23rd, 
1945 states that said subcontractors did not com- 
mence work within the time specified in said con- 
tract, but you did not state when the subcontrac- 
tors did commence work on said contract. We 
would like to have this information, together with 
any and all other information you may be able 
to give us concerning matters which in your opinion 
amount to a default on the part of said subcon- 
tractors. The subcontractors deny that they are in 
default in any way whatever. 


Your letters of May 24th, 1945 refers to Article 
XI of the contract, which provides that the sub- 
contractors will pay for all labor and material, but 
you overlooked Subsection 2 of Article X-XI of the 
eoutract which expressly provides that your chent 
will pay, among other things, the weekly payrolls 
for labor. You further state, on the second page 
of vour said letter of May 24th, that vou will pay 
labor claims and charge same to the Surety and 
subcontractors. You of course realize thay ys gig 
client has no right to charge anything to the Surety, 
as the Suretv has no liability whatever except such 
liability as may exist under the express terms of 
its bond. 

Your letter of June Ist stated that you had been 
informed that Duque & Frazzini shut down their 
small crusher plant on May 31st. I communicated 
this information to my client, and I am advised by 
Mr. Bray that he has received information from 


Basich Brothers Construction Co. 481 


the subeontractors that there was a short break- 
down of the small plant, but satisfactory production 
has been restored. 

After receipt of your two letters of May 23rd 
and 24th, the write, with Mr. John Bray, made a 
trip to the job at Tucson, at which time you were 
present, and we were advised by the subcontractors 
and by your elient at the site of the plants crushing 
the rock and making the aggregates, that no time 
has been lost by your client because of under pro- 
duction, but on the contrary, there was enough ma- 
terial then ahead for several days concrete pouring. 
T am therefore unable to understand why your 
elient wishes to put in additional equipment to take 
care of extra work when our information received 
from the subcontractors and from your client is 
to the effect that there has been no shortage what- 
ever of aggregates to date. If this is not correct, 
please advise in what particular it is not correct 
so that I may communicate the information to my 
client. 

Yours very truly, 
/s/ JOHN E. MeCAULL. 
J EMcC :me 

[Envelope]: From John KE. McCall, Attorney 
at Law, 458 South Spring Street, Los Angeles 13, 
to Basich Brothers Construction Company, ¢/o 
Stephen Monteleone, Attorney, 714 West Olympic’ 
Boulevard, Los Angeles 15, California. 

[Stamped Los Angeles, Calif. Jun 8, 4:30 P.M., 
1945. ] 

[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFF’S EXHIBIT No. 12 


June 8, 1945 

To Duque & Frazzini, 
P. O. Box 5416, 
Tueson, Arizona, 

and 
Glens Falls Indemnity Company 
of Glens Falls, New York, 
801 Fidelity Building 
548 South Spring Street 
Los Angeles 18, California 


You, and each of you, are hereby notified that: 


On February 7, 1945, Basich Brothers Construc- 
tion Company, prime contractor as first party, en- 
tered into a written contract with Duque & Frazzini 
as sub-contractor, second parties, in connection 
with the construction of taxiways, warm-up and 
parking aprons, Job No. Davis-Monthan ESA 
210-6, 210-8 and 210-9, Davis-Monthan Field, 
Tueson, Arizona, Contract No, W-04-333-Eng. 
1302 

Whereas, pursuant to said contract, Glens Falls 
Indemnity Company of Glens Falls, New York, 
executed, as surety, and said Duque & Frazzini as 
principals, a sub-contract bond in favor of Basich 
Brothers Construction Company in the sum of 
$101,745.55, dated February 20, 1945; 


Whereas, on April 5, 1945, we notified you, pur- 


suant to our right under the contract of date Feb- 
ruary 7, 1945, to move in additional and suitable 
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equipment to produce the amount of material 
agreed to in said contract because of your failure 
at the time of said notice to prosecute said work 
with sufficient men and equipment as therein re- 
quired. We then, in said notice, called to your at- 
tention, that the entire concrete operation of said 
prime contractor was dependent upon the produc- 
tion of said sub-contractor. Although you made an 
investigation of the situation and the said Surety 
Company sent its representative to Tucson, Ari- 
zona, to acquire first hand information and was 
offered the co-operation and valuable advice of the 
prime contractor, you failed to remedy the situa- 
tion at said time. 


Whereas, on April 27, 1945, we again notified you 
of the failure of the sub-contractor to provide suffi- 
cient men and equipment to prosecute said work 
and demanded that additional and suitable equip- 
ment be moved on the job to furnish the material 
as required in said contract of date February 7, 
1945. We notified you, at said time that we would 
hold you and each of you responsible for all direct 
and consequential damage resulting therefrom. Al]- 
though you conferred with us on the situation and 
again sent a representative to Tueson, Arizona, to 
investigate the situation and, although the prime 
contractor offered to co-operate with you in every 
way possible to correct the situation, you did noth- 
ing concrete to comply with the requirements of 
the contract. We also notified you at said time that 
in an effort to minimize the damages we would en- 
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deavor to install additional and independent means, 
if possible, to produce the required material with- 
out in any manner waiving our claims or any rights 
against you and each of you of any of your obliga- 
tions, past, present and future. 

On May 7, 1945, a conference was had with the 
representative of the surety company and its attor- 
ney, at which time the prime contractor again 
sought action by you and offered to co-operate to 
alleviate a serious situation confronting the prime 
contractor and the completion of an essential de- 
fense project. 

Whereas, on May 24, 1945, we notified you that 
the prime contractor had made labor, matenmal and 
supply payments for the sub-contractor but that 
the amount earned by the sub-contractor was less 
than the payments made on account of the above, 
demanded that you make such pavments direct pur- 
suant to your legal obligation. 

Whereas, on June 1, 1945, we again notified you 
of the failure on your part to comply with the above 
requests and demands, although we spent three days 
in Tucson with you to meet the serious situation, 
and, on said date of June 1, 1945, again notified 
you that we would take such action as we would 
be able under the circumstances to meet the re- 
quirements to perform this vital defense project 
and minimize the damages, either by procuring 
sufficient equipment to produce the deficiency or 
procure the deficient material from other sources 
and charge all expenses therein incurred against 
you as principal and surety, respectively. 
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You are hereby notified that, failing to receive 
any co-operation from you, or either of you, except 
promises and assurances, we have been compelled 
to install a pioneer crushing plant for producing 
gravel base and operations thereon have commenced 
on or about June 7, 1945. This action on our part 
is for your benefit and in order to minimize the 
damages pursuant to previous notices given you, 
as aforesaid, and all charges for moving in and 
out, assembling and disassembling and operating 
said plant, including labor, materials, oil and other 
reasonable requirements will be charged against 
you. 


You are failing to comply with your obligations 
in providing sufficient concrete aggregate and your 
sand-screening plant is not efficiently operating ac- 
cording to the requirement of said contract. This 
situation can be improved by operating longer 
hours and in a more efficient manner. Unless this 
situation is corrected within three days, we contem- 
plate using all reasonable means and_ sufficient 
equipment to meet this requirement in order to 
minimize the damages and charge all expenses in- 
curred in this regard, including operating expenses 
against you. 

You and each of you are hereby further notified 
that on this date, June 8, 1945, Duque & Frazzini 
refused to load trucks of Basich Brothers with 
gravel base material from their plant. Demand is 
hereby made on you to continue your operations 
under said contract pursuant to the requirements 
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therein contained. All action taken by us is for 
your benefit in minimizing your damages which 
Wwe are sustaining, as aforesaid, and, at the same 
time to permit us to complete an essential defense 
project for the United States Government. That 
the Government is vitally interested in this respect 
is evidenced by a letter which we received from 
the War Department dated June 7, 1945, a copy 
of which is herewith enclosed. 


Demand is hereby further made on you to pay 
direct all labor and other expenses of said sub- 
contractor in the future and to pay to the prime 
contractor al] payments made by them for the sub- 
contractor representing the difference between the 
amount of money earned by and unpaid to the sub- 
contractor and the payments made by the prime 
contractor for said sub-contractor. 


Kindly give this matter your prompt attention 
and advise. 
Yours truly, 


BASICH BROTHERS 
CONSTRUCTION 
COMPANY, 


By /s/ STEPHEN MONTELEONEH, 
Its Attorney. 
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[ Letterhead War Department, U. 8. Engineer Office 


Southern Arizona Section, 401 West Adams, 
Phoenix, Arizona] 


[Copy] 
i ©. Box 1711, 
Tueson, Arizona 


June 7, 1945. 


Subject: Materials Production — Contract W-04- 
303-Eng.-1302, Job No. Davis-Monthan 
ESA 210-6, 8 and 9, Taxiways, Warm-up 
and Parking Aprons, Davis-Monthan 
Field, Tucson, Arizona. 


To: Basich Brothers Construction Company. 
ib. ©. Box oie 
Tucson, Arizona. 


nite Mr. G. W. Kove sunt. 


Gentlemen: 


This office desires to call attention to the manner 
in which material is heing produced by your sub- 
contractor, Duque & Frazzini, for use on subject 
job and the delay which has been caused in the 
progress of the job due to unsatisfactory handling 
of material production. 

This office has observed closely the production of 
gravel base course, mineral aggregate, and concrete 
material since these operations were begun. At the 
present time the heart of the material pit has been 
worked out and it now takes more effort and more 
time to procure good material of which there is 
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still an abundance at this particular location. As 
stated by this office in a letter of February 19, 1945, 
this office is of the opinion a shovel should have 
been used in this pit. Due to the mixing of the 
materials which would be accomplished by the use 
of a shovel, a far better grade of material would 
be obtained in your base course. Your subcontrac- 
tors, however, elected to use carryalls. This has 
resulted in production of gravel base course which 
has alternated from fine to coarse, causing a certain 
amount of delay in mixing and handling of the 
material on the grade. The following figures are 
cited to direct attention to the uneven production 
of base course material : 


Mia 2 (ieee. ..-...... 2 475 cu. yds. 
May Jotheeeeeees ........... 605 cu. yds. 
May 2O twee... 980 cue 
Wits, SOc eemeeemecd. 0.2... ee ee 610 cies 
ANE 2 1G mena re ee 750 cu. yds. 
APOIO TST ae 5 3 eer O cu. jyde 
el TES AIG A ee no record 
NMC. TC 2 ees... 2... O cu. yds. 
eumive: lpi... eee... O culty ae: 
SUV “DMN... eee as... 2 2 ee 400 cu. yds. 


At the present time there is practically no mate- 
rial on hand to lay the remaining plant mix on the 
job. 

In regard to your concrete work the following 
figures are cited: 


1. May 31st—Mixer shut down 30 minutes 
due to badly graded material. This necessitated 
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changing of the mix from a 3-inch maximum to 
a 114-inch maximum to finish the concrete pour 
on this day. 

2. June 1lst—Badly graded aggregate again 
encountered. 

3. June 2nd—Shut down at 11:00 a.m. due 
to no aggregate in stock pile. 

4. June 4th—Changed back to 3-inch maxi- 
mum mix. 

5. June 6th—Stopped pour at 2:30 p.m. due 
to no aggregate in stock pile. 


Your sand screening plant ran steadily from May 
1-15 and then shut down until June Ist; on June Ist 
it was started again and ran until 12:00 noon on 
June 2nd when it again broke down; started again 
June 6th at noon, and at the present time is being 
fed very slowly. Your stock pile consistes of ap- 
proximately 200 yards of sand. 

Your Pioneer plant made gravel base course from 
May 11-15 and was down on the 16th and 17th, on 
the 18th it started making material for paving, and 
on the 19th ran from 7:30 a.m. to 9:30 a.m. and shut 
down. Your subcontractor claimed that they were 
out of material in the pit. The plant was down on 
the 20th, ran on the 21st, 22nd and 23rd, was down 
one-half day on the 24th, ran 214 hours on the 25th, 
yan 1 day on the 26th, all day on the 27th, the 
plant was down, ran all day the 28th, ran 14 day 
the 29th, 144 the 30th, ran all day the 31st, on June 
1st ran until 2:00 p.m. when burned out motor 
caused shut down, on June 2nd ran all day, June 
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ord ran 8 hours, ran all day on 4th and 5th, 8 hours 
on June 6th, and at the present writing the plant 
is shut down. Your stock pile of #3 rock consists 
of approximately 30 yards at the present time. 


This office has checked your stock pile regularly 
and it has been noticed that your subcontractor has 
confined his efforts to the production of one size 
aggregate at a time. This has resulted in at least 
one stock pile being always low, usually consisting 
of not more than 20 yards of material. This office 
is of the opinion that there should be stock piles of 
all aggregate sufficient to prevent shut down of 
paving operations should there be a breakdown of 
the Pioneer plant. 

At the pit of the Pioneer plant, where your shovel 
is now operating, there is a three to four foot over 
burden of soil. This over burden was not removed 
and consequently the shovel loads this native soil 
along with the rock and is hauled to the crushing 
plant. Approximately at least 50% of such material 
is rejected and the rejects, incurred, are loaded into 
trucks and hauled back and put into the bottom of 
the pit. This causes the Pioneer plant to wait until 
sufficient rock is deposited in the feeder bins, re- 
sulting in a definite loss of motion and consequent 
slowing of progress of the job as a whole. 


This office has contacted your Mr. Kovick time 
after time and suggested that the pit operations 
go on two shifts in order to produce sufficient aggre- 
gate to prevent shut downs in the field when break- 
downs oceur in the crushing plant. 
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This office is being severely criticized due to the 
very inefficient operation of your material produc- 
tion and the resultant slow progress of the job. The 
Base is badly in need of the facilities being con- 
structed under the subject contract and, while this 
office is aware of the fact that you have obtained a 
new Pioneer crusher and set it up, it is still the 
opinion of this office that the present set-up is very 
poorly managed and that further immediate steps 
should be taken to correct the conditions herein 
stated. 

Very truly yours, 
/s/ B. C. WOLLUMS, 
Resident Engineer. 


ec: The District Engineer 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAINT RE eee BIT No. 13 


June 9, 1945 
To Duque & Frazzini, . 
P. O. Box 5416, 
Tuscon, Arizona, 
Tonopah, Nevada. 


Gentlemen: 


We beg to acknowledge receipt of yours of the 
8th instant in which you notified us that you were 
suspending operations under your contract with 
us of date February 7, 1945, in connection with the 
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furnishing of materials used on the Davis-Monthan 
Field being constructed by the War Department. 

You claim therein that you had been proceeding 
with the performance of your contract until the 
last day or two when you experienced some delay 
on account of breakdown and attempted therein to 
justify suspension of your work because we started 
to produce material. 


You have repeatedly failed to comply with your 
part of the contract in the past as both you and 
your surety, Glens Falls Indemnity Company had 
been notified, some of which specifie acts or omis- 
sions on your part were set forth in a letter of 
date June 7, 1945, from the resident engineers for 
the War Department, a copy of which said letter 
was, on June 8, 1945, forwarded to you and your 
said surety, and which failures also appear in the 
records of the job available to vou at all times. 
Again, on June 8, 1945, you refused to load trucks 
with base material required by your contract. 


We have, on numerous oceasions, notified vou and 
your said surety, that if you failed to meet your 
obligations we contemplated producing additional 
material in order to minimize your damage and at 
the same time to enable us to complete for the Gov- 
ernment an essential defense project. It was only 
after your failure to comply with these demands 
that we commenced producing material in com- 
pliance with the previous notices given you and for 
the purposes therein stated. In doing so, we have 
in no manner violated out contract. 
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Demand is hereby made upon you to proceed to 
carry on your operations and prosecute your work 
diligently with sufficient men and equipment, com- 
mencing on or before June 15, 1945. If, however, 
you persist in suspending your operations, we will 
deem vour failure to resume operations on or before 
said date of June 15, 1945, as an act of default, and 
thereafter we will carry on the work for the benefit 
of your Surety Company unless it desires to make 
other arrangements to carry on your obligations 
under said contract. 

In the meanwhile, if you desire us to use your 
own equipment after June 15, 1945, kindly notify 
us in writing on or before June 12, 1945, in order 
to otherwise enable us to make other arrangements 
if you do not proceed thereafter. 

Meanwhile, while you are suspending your opera- 
tions we will use some of your equipments neces- 
sary to produce material essential to prosecute the 
work until June 15, 1945, in order to minimize 
your damages. 

A copy hereof is being forwarded to Glens Falls 
Indemnity Company, your surety. 


Yours truly, 


BASICH BROTHERS 
CONSTRUCTION 
COMPANY 


By /s/ N. L. BASICH. 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFE’S EXHIBIT No. 14 
[Letterhead Stephen Monteleone] 
June 11, 1945 


Glens Falls Indemnity Company of 
Glens Falls, New York, 

801 Fidelity Building 

548 South Spring Street 

Los Angeles 13, California 


Gentlemen: 


Enclosed herewith please find copy of notice 
which Basich Brothers Construction Company as 
Prime Contractor received June 8, 1945, from 
Duque & Frazzini, subcontractor and your insured 
in connection with their subcontract of date Feb- 
ruary 7, 1945, Job No. Davis-Monthan E.S8.A. 210-6, 
210-8 and 210-9, Davis-Monthan Field, Tucson, 
Arizona, which is self explanatory. 

On June 9, 1945, we forwarded to you copy of 
notice sent to Duque & Frazzini referring to the 
contents of their said letter and advising them that 
unless they resumed operations on or before June 
15, 1945, their failure to do so would be considered 
an act of default. This period of time was extended 
in order to give them an opportunity for mature 
reflection of their act in suspending operations 
which was materially impeding the prosecution of 
the war and which was in violation of the demand 
of the government engineer in charge that the 
prosecution of the work should not be impeded, 
otherwise the government would take a hand in 
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the situation. However, since forwarding said 
notification to Duque & Frazzini on June 9, 1945, 
we were advised on this date that Duque & Frazzini 
were threatening to remove their equipments from 
the job which information we immediately conveyed 
to your Attorney John McCall. 

We, therefore, deem the acts and conduct of the 
sub-contractor a default on their part and request 
of you, as their surety, that you take such action 
as you may deem proper. Until you do so, the 
Prime Contractor, upon demand of the War De- 
partment, will proceed with the work for your 
benefit and will comply with all reasonable instruc- 
tions from you. 

Yours truly, 


BASICH BROTHERS 
CONSTRUCTION 
COMPANY 
By /s/ STEPHEN MONTELEONH, 
Its Attorney. 
SM/gr 


Tucson, Arizona 
June 8, 1945 


Basich Bros. Construction Company 
Tucson, Arizona 


Gentlemen: 


Under contract of February 7, 1945, entered into 
with you, we are to furnish all material, supplies 
and equipment, except as otherwise provided in 
said contract, and perform all the labor required 
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to furnish certain materials for the work you are 
to perform under your original contract with the 
War Department, United States Engineer’s Office, 
at the Davis-Monthan Field. 

We have been proceeding with the performance 
of our contract with you, and have been furnishing 
the material required until the last day or two, 
when we experienced some delay on account of 
breakdown in equipment. This delay was unavoid- 
able, but the equipment has now been repaired and 
we are again in operation. 

You have now moved into the gravel pit near 
where we are working and have started to produce 
and are producing the materials which we are re- 
quired to produce and furnish under our contract 
with you. 

This is in direct violation of the contract, and 
the purpose of this letter is to advise vou that we 
do consider your action a breach of the contract. 


We are suspending our operation until you cease 
producing the material which we are required to 
produce under the contract, and wnless you do im- 
mediately cease and remove the new equipment, we 
will remove our equipment from the job and treat 
your action as a breach of and a termination of the 
contract. 

Very truly yours, 
DUQUE & FRAZZINI 
By 


[Endorsed]: U.8S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFF’S EXHIBIT No. 15 
[Letterhead Stephen Monteleone] 


June 11, 1945 
Mr. John E. McCall 
Attorney at Law, 
458 South Spring Street 
Los Angeles 13, California 


Dear Sir: 


Your letter of date June 7, 1945, addressed to 
Basich Brothers Construction Company, Gc/o 
Stephen Monteleone, has been duly received on 
June 9, 1945. 

You therein referred to copies of letters ad- 
dressed to Duque & Frazzini of date May 23, 24 
and June 1, 1945, with reference to subcontract they 
have with Basich Brothers Construction Company. 
These letters, together with other letters not therein 
referred to, were addressed and forwarded to both 
Duque & Frazzini and their surety and your client, 
Glens Falls Indemnity Company of New York. 

You therein referred to letter of May 23, 1945, 
and erroneously referred to said letter as stating 
in the third paragraph thereof, that said subcon- 
tractors did not start work within the time speci- 
fied in said contract. Reference was made in said 
letter of May 23, 1945, to a previous letter of date 
April 5, 1945, in which it was stated that work had 
not started within the time specified in said con- 
tract. Although your client was notified of said 
fact on April 5, 1945, apparently it considered the 
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to furnish certain materials for the work you are 
to perform under your original contract with the 
War Department, United States Engineer’s Office, 
at the Davis-Monthan Field. 

We have been proceeding with the performance 
of our contract with you, and have been furnishing 
the material required until the last day or two, 
when we experienced some delay on account of 
breakdown in equipment. This delay was unavoid- 
able, but the equipment has now been repaired and 
we are again in operation. 

You have now moved into the gravel pit near 
where we are working and have started to produce 
and are producing the materials which we are re- 
quired to produce and furnish under our contract 
with you. 

This is in direct violation of the contract, and 
the purpose of this letter is to advise you that we 
do consider your action a breach of the contract. 

We are suspending our operation until you cease 
producing the material which we are required to 
produce under the contract, and unless you do 1m- 
mediately cease and remove the new equipment, we 
will remove our equipment from the job and treat 
your action as a breach of and a termination of the 
contract. 

Very truly yours, 
DUQUE & FRAZZINI 
ay 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


Basich Brothers Construction Co. 497 
PLAINTIFF’S EXHIBIT No. 15 
[Letterhead Stephen Monteleone ] 


June 11, 1945 
Mr. John E. McCall 
Attorney at Law, 
458 South Spring Street 
Los Angeles 13, California 


Dear Sir: 


Your letter of date June 7, 1945, addressed to 
Basich Brothers Construction Company, ¢/o 
Stephen Monteleone, has been duly received on 
June 9, 1945. 

You therein referred to copies of letters ad- 
dressed to Duque & Frazzini of date May 23, 24 
and June 1, 1945, with reference to subcontract they 
have with Basich Brothers Construction Company, 
These letters, together with other letters not therein 
referred to, were addressed and forwarded to both 
Duque & Frazzini and their surety and your client, 
Glens Falls Indemnity Company of New York. 

You therein referred to letter of May 23, 1945, 
and erroneously referred to said letter as stating 
in the third paragraph thereof, that said subcon- 
tractors did not start work within the time speci- 
fied in said contract. Reference was made im said 
letter of May 23, 1945, to a previous letter of date 
April 5, 1945, in which it was stated that work had 
not started within the time specified in said con- 
tract. Although your client was notified of said 
fact on April 5, 1945, apparently it considered the 
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same of no consequence as your said letter of date 
June 7, 1945, is the first request made inquiring 
when the subcontractor did commence work on said 
contract. For the information of your self and 
your client we have no direct knowledge when the 
work commenced but that Basich Brothers had no 
reason to believe that Duque & Frazzini had not 
sufficient workmen and equipment to insure the 
completion of said work as the contract provides 
until the early part of April, 1945. At that time 
they promptly and in the communication of April 5, 
1945, called this fact to the attention of the sub- 
contractors and their surety which letter your chent 
received and which is self-explanatory. 


You further inquired in your said letter of date 
June 7, 1945, concerning matters which in our 
opinion amount to a default on the part of said 
subcontractors. You are an attorney and, from in- 
formation from time to time furnished vour chent, 
ean probably form your own opinion as to whether 
the information furnished constituted a default on 
the part of the subcontractors or merely acts and 
omissions which caused us to sustain a loss and 
for which we notified your client, said surety com- 
pany, we would hold it accountable on its bond. In 
other words, you are asking whether or not the 
failure on the part of the subcontractors to comply 
with the requirements of the contract, called re- 
peatedly to the attention and some of which spe- 
cific acts you will find in the copy of the letter of 
the resident engineer for the War Department 
which I forwarded to your client on June 8, 1945, 
constitutes a default or merely partial breach of 


Basich Brothers Construction Co. 499 


contract susceptible of more or less performance. 
I will leave that to you, as an attorney to decide 
and, if we are forced to take the matter to court, 
for the ultimate determination by the court. 


You mentioned in your said communication con- 
cerning the lability of the respective parties to 
pay labor bills. This is also a matter of legal in- 
terpretation. 

This is to confirm my talk to vou over the tele- 
phone this day that Duque & Frazzini have not 
only suspended operations but are threatening to 
remove their equipments from the job. As far as 
shortage of material furnished by the subcontrac- 
tor is concerned, the copy of the letter from the 
Government resident engineer which has been for- 
warded to the surety is self-explanatory. 


If we can be of further service, kindly let us 
know. 


Sincerely yours, 


BASICH BROTHERS 
CONSTRUCTION 
COMPANY, 


By /s/ STEPHEN MONTELEONE, 
Its Attorney. 
SM/egr 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 
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PLAINTIFF’S EXHIBIT No. 16 
[Letterhead of Stephen Monteleone] 

June 14th, 1945 


Glens Falls Indemnity Company of 
Glens Falls, New York, 

801 Fidelity Building 

548 South Spring Street 

Los Angeles 13, California 


Gentlemen: 


Re: Sub-contract of your insured Duque & 
Frazzini, dated February 7, 1945, to furnish 
material on Job No. Davis-Monthan Field, 
Tueson, Arizona: 


You have been recently advised in writing by us 
that your insured Duque & Frazzini had suspended 
operations and were threatening to remove their 
equipments from the above job. We then notified 
vou of the sub-contractors’ default and requested 
you to advise us as to what action you intend tak- 
ing as their insurer on the bond furnished us. We 
later advised you by telephone that these sub- 
contractors have not only dismantled portions of 
their plant but were removing their equipments 
from the job. They have completed approximately 
sixty per cent of their contract, leaving approxi- 
mately forty per cent not completed which, under 
their said contract, they agreed to complete on or 
before June 3, 1945. 


We have repeatedly demanded of your insured 
and yourself as the insurer to take necessary steps 


Basich Brothers Construction Co. 501 


to prosecute this work in strict comphance with 
the requirements of this contract, in order not only 
to expedite an essential defense project but also 
to minimize the amount of damages the sub-contrac- 
tors and you, as their insurer, were subjecting your- 
selves. Regardless of these demands, neither of 
you did anything to remedy the situation. Accord- 
ingly, after you were given ample notice, we took 
measures as you had been previously advised, to 
not only comply with the War Department’s demand 
for the diligent prosecution of the work on this 
Bomber Base but also at the same time to minimize 
your damages which we are sustaining, have sus- 
tained and will continue to sustain by reason of the 
acts and omissions of your said insured as vou have 
been, from time to time, informed. 


By the provisions of your bond you have the 
right, within thirty days after default, to proceed 
or procure others to proceed with the performance 
of this contract. As you have not indicated to us, 
after vou were heretofore notified of the default of 
your insured, that you desired personally to pro- 
ceed with the performance of this contract, we 
assume that it was and is your intention that we 
proceed with the performance of this contract on 
your behalf. As you well know this job is an 
essential defense project of the Government in 
prosecuting the war and no suspension of this work 
would be tolerated by the War Department. Un- 
less we hear from you upon receipt hereof of other 
plans you have to complete this contract, we will 
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assume it is your desire that we complete the same 
for you as the insurer of the sub-contractor. All of 
our records of costs and other matters connected 
therewith are at your disposal and we will furnish 
you with whatever information you may request. 

May we hear from you at your earliest con- 
venience. 

Yours truly, 


BASICH BROTHERS CON- 
STRUCTION COMPANY, 
By STEPHEN MONTELEONE, 
Its Attorney. 
SM/gr 


[Endorsed]: U.S.D.C. Received im evidence 
Sept. 30, 1946. 


PLAINTIFE S#reeeni Bil Now 1% 
[Letterhead of John E. McCall] 
June 23, 1945 


Basich Brothers Construction Company 
C/o Mr. Stephen Monteleone, Attorney 
714 West Olympic Boulevard 

Los Angeles 15, California 


Gentlemen: 


Your letter of June 8th, 1945, addressed to 
Duque & Frazzini and Glens Falls Indemnity Com- 
pany, and your letters of June 11th and 14th, 1945, 
addressed to Glens Falls Indemnity Company, have 
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been referred to me for attention and reply on be- 
half of the Glens Falls Indemnity Company only. 

I do not represent the subcontractors Duque & 
Frazzini and do not know the full extent of their 
obligations to you, if any, but if you will examine 
the terms and conditions of the surety bond which 
was posted in this case I am sure you will realize 
that the Glens Falls Indemnity Company is not 
liable to you for any labor or materials or equip- 
ment performed or furnished to said subcontractors 
or anyone else in connection with the job in question. 

Your letter of June 8th states that you have re- 
ceived no co-operation from either the subcontrac- 
tors or the surety except ‘‘ promises and assurances.’’ 
Please advise us what co-operation you think you 
should have received from the surety, but which 
you have not received. I am sure you have re- 
ceived no ‘‘promises and assurances’’ other than 
those expressed in the terms of the surety bond. 
Said contract bond contains every condition under 
which you could have a claim or demand against 
the surety. 

You further state that vou are securing certain 
material and performing certain work which you 
are charging to the principal and suvety. We do 
not know what agreement you may have with the 
subcontractors, but we are sure that you have no 
right to perform or furnish anything, ov have any- 
thing performed or furnished and charge the same 
to the surety, and the surety will not recognize any 
claim you may make which is not expressly covered 
by the terms of its contract bond. 
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Your letter of April 5th, 1945, and several other 
letters received since that date state that the sub- 
contractors did not commence work on the subcon- 
tract on February 19th, 1945, as required by the 
terms of their contract, but your letter of June 
11th, 1945, states that you do not know when the 
subcontractors did commence work on the subcon- 
tract in question. 

If you have wrongfully taken the contract over, 
as is indicated by your letters, or if you have failed 
to give notice required by the terms of the contract 
bond, or if you have failed in any other respect to 
perform any of the conditions precedent required 
of you by the terms of the bond, you can have no 
valid claim against the surety. 

Yours very truly, 
JOHN E. McCALL. 
JEMcC :M 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAINTIFF’S EXHIBIT No. 18 
[Letterhead of Stephen Monteleone] 


June 29, 1945 
Mr. John E. McCall 
Attorney at Law 
456 South Spring Street 
Los Angeles 13, California 
Dear Mr. McCall: 


Your communication of the 23rd inst., addressed 
to Basich Brothers Construction Company in refer- 
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ence to sub-contractor’s bond issued by your client 
Glens Falls Indemnity Company to Duque & Fraz- 
zini was referred to me fer attention. 

T do not believe your said communication calls 
for any answer as it appears to me that it is couched 
with expression which you undoubtedly contemplate 
employing in the event of litigation. However, I 
may state that Basich Brothers Construction Com- 
pany are looking to vour client Glens Falls Indem- 
nity Company to accept responsibility on their 
surety bond according to the terms and conditions 
thereof and the obligations imposed upon your client 
by law based upon all of the facts and circumstances 
of the case. 

It is needless for me to state the contents of the 
bond as you are as familiar with the same as I am 
and it is not mv purpose to enter into any legal 
discussion as to the meaning of its terms. 

In answer to your request that vou be advised 
in what way Basich Brothers Construction Com- 
pany has not received cooperation from your client, 
may I state that you are as familiar with what was 
or has been done or is being done by your client in 
connection with rendering this cooperation as my 
client or myself. It is apparent from the tone 
of your letter that your client is attempting 
to evade its legal obligations and that we cannot 
expect any cooperation from it in completing the 
work which its insured had contracted to do but have 
since abandoned. As it has been repeatedly called 
to vour attention and the attention of your client, 
the construction of this bomber base is a matter of 
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vital importance to the defense of our country and 
there can be no hampering or suspension in the 
completion of this work. You and your client may 
rest assured that Basich Brothers Construction 
Company are willing to cooperate 100% to expedite 
the completion of the work which your insured had 
undertaken but had abandoned at the least reason- 
able expense and will keep you advised in all re- 
spects in connection with any matter. Whatever 
data you or your chent may request, including items 
of expenditures will be furnished you upon request 
and the records of my chent are open for your 
inspection at any time. My chent is merely striv- 
ing to minimize the loss or damage to vour client 
and its insured and, at the same time, complete this 
vital defense project as required by the Federal 
Government. 

T note in your said communication that you stated 
that the letter of April 5, 1945, and several other 
letters received indicated that the sub-contractor 
did not commence work on or about February 13, 
1945, as required by the terms of their said con- 
tract. An examination of these various communi- 
eations will show that you are in error in making 
such a statement. 

You are also incorrect in assuming that Basich 
Brothers Construction Company had unlawfully 
taken over the contract of the sub-contractor. You 
and your client have been fully advised from time 
to time of all matters in reference to the perform- 
ance or lack of performance by these sub-contractors 
of the requirements of their contract not only by 
correspondence but verbally and also by your client’s 
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own personal examination and investigation at the 
premises during the progress of this work. 


Yours truly, 


STEPHEN MONTELEONE. 
SM/gr 


[Endorsed]: U.S.D.C. Received in evidence 
Sept. 30, 1946. 


PLAINTIFEF’S EXHIBIT No. 19 
Important—Payment of premium on or before stip- 
ulated date is a condition which must be com- 
plied with to validate this policy. 


Workmen’s Compensation Policy 
No. 10495 
Issued by The Industrial Commission of the State 
of Arizona to Basich Brothers Construction Co., 
Torrance, California. Effective July 2, 1943. 
[Pencil notation]: Cancelled. 


The Industrial Commission of Arizona (Herein- 
after called the ‘‘Insurance Carrier’’) does 
hereby agree with the Employer (hereinafter 
called the ‘‘Employer’’), named and described 
as such in the declarations hereinafter set forth 
and hereby made a part hereof, to insure the 
employer against liability under Chapter 56, 
Article 9, Arizona Code Annotated, 1939, and 
amendments thereto, known as ‘‘Workmen’s 
Compensation Law,” including lability to fur- 
nish medical and other treatment and care of 
insured employees as required by said law. 
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Plaintift’s Exhibit No. 19—(Continued ) 
Agreenients 
Compensation Law Made Part of Policy. Liability 
of Insurance Carrier. Notice of Injury and 
Claim. Bankruptcy Does Not Discharge Lia- 
bility 
And Agrees: That the provisions of this pohey 
are subject to said law and that all such provisions 
inconsistent with said law are void; that all of the 
provisions of the said law, and amendments thereto, 
shall be and remain a part of this contract as fully 
and completely as if written herein; that the said 
Insurance Carrier shall be directly and primarily 
hable to the employee, or in the event of his death 
to his dependents, to pay the compensation and acci- 
dent benefits, if any, for which the employer is 
liable; that the Industrial Commission, or the State 
of Arizona, for the benefit of the State Compensa- 
tion Fund, may enforee in either of their names, 
either by filing a separate claim or by making the 
Insurance Carrier a party to the original claim, the 
liability of the Insurance Carrier in whole or in 
part for the payment of compensation and accident 
benefits; that as between the emplovee and the In- 
surance Carrier the notice to or knowledge of the 
occurrence of the injury on the part of the employer 
shall be deemed notice or knowledge of the Insur- 
ance Carrier; that jurisdiction of the Employer 
shall be jurisdiction of the Insurance Carrier; that 
the Insurance Carrier shall be bound by and subject 
to the orders, findings, decisions and awards ren- 
dered against the Employer for the payment of 
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Plaintiff’s Exhibit No. 19—(Continued) 
compensation and medical benefits; and that the 
insolveney or bankruptey of the Emplover and his 
discharge therein shall not relieve the Insurance 
Carrier from the pavment of compensation and 
medical benefits for injuries or death sustained by 
an employee during the life of this policy. 


Rights of Employees 

Employees of the employer, insured under this 
policy, or their dependents in case death results, 
shall have the nght to enforce in their own names, 
either by filing a separate claim or by making the 
insurance carrier a party to the original claim, the 
liability of the Insurance Carrier in whole or in 
part, for the payment of compensation and accident 
benefits — except where exclusive jurisdiction is 
vested in the Arizona Industrial Commission or the 
State under the provisions of the Workmen’s Com- 
pensation Law—provided, however, that payment in 
whole or in part of such compensation and accident 
benefits by either the emplover or Insurance Carrier 
shall, to the extent thereof, be a bar to the recovery 
against the other of the amount so paid. 


Extent of Liability 

This policy covers the entire liability of the Km- 
ployer to his employees or their dependents under 
the Workmen’s Compensation Law for all business 
operations at or from the location set forth in the 
declarations and work of employees away from said 
locations which is necessary, incident to, or con- 
nected with such described business operations con- 
ducted at the location so named. This Policy Does 
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Plaintiff’s Exhibit No. 19—(Continued) 

Not Cover the Persons Specifically Excluded from 
Coverage Under the Policy as Hereinafter Set 
Forth or Different Kinds of Business Operations 
Not Described in the Declarations. (Coverage for 
Additional Kinds of Business Operations May Be 
Secured by a Formal Written Endorsement to This 
Policy.) 


Indemnity to Emplover 

And Further Agrees: To indemnify the Employer 
against loss imposed by law for damages, and to 
defend, in the name and on behalf of the Employer, 
claims or suits for such damages, and pav all costs 
of such defense, provided such injury or death is 
the result of an injury by accident arising out of 
and in the course of the employment. and ts not 
purposely self-inflicted, and Provided Such Em- 
ployee Is Covered by This Policy Durmeg the Life 
Hereof, and provided that such liability for damages 
is imposed on the Employer by the Workmen’s 
Compensation Law. 


Payment of Premium 


Unless Otherwise Endorsed on This Policy, the 
Advance Premium Shall Be Maintained at an 
Amount Sufficient to Cover at Least Six Months 
Premium and Shall Be Retained Until the Final 
Adjustment of Premium Is Made. 


Right of Examination 


Any member of The Industrial Commission of 
Arizona or any authorized representative thereof 
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Plaintiff’s Exhibit No. 19—(Continued) 
shall have the right and opportunity at all reason- 
able times until final adjustment of premium for 
this policy shall have been made, to examine and 
audit the employers books and records so far as they 
relate to the remuneration earned by ail persons in 
the service of the employer subject to the provisions 
of the Workmen’s Compensation Law, including 
contractors, sub-contractors and their employees and 
the proper ‘payroll classifications therefor. If it 
shall be ascertained that the total premium paid by 
the employer, excluding the advance premium, is 
less than the amount which is properly chargeable 
to the employer for the period subject to adjust- 
meut, the employer shall immediately pay the differ- 
ence between the total premium paid and _ the 
ascertained premium. If the total premium paid 
by the employer, excluding the advance premium, 
is in excess of the ascertained premium for the 
period subject to adjustment, the amount of such 
excess shall be refunded to the employer, except that 
such refund shall in no event reduce the premium 
paid below the Minimum Annual Premium for this 
policy. 
Adjustment of Premium 

Adjustment of premium shall be made at such 
time as The Industrial Commission of Arizona shall 
require. 

No refund of premium shall be payable until the 
actual earnings of the employees covered by this 
policy during the period subject to adjustment shall 
have been ascertained by payroll audit. 
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Plaintiff’s Exhibit No. 19—(Continued) 
Revision of Rates 

The employer agrees to accept any reductions or 
any increases in the rate or rates per $100.00 of 
earnings which may be promulgated by The Indus- 
trial Commission of Arizona and made effective 
while this policy remains in force. 

The effective date of any such reduction or in- 
crease shall be determined by The Industrial Com- 
mission of Arizona. 


Experience and Hazard Rating 

Unless otherwise specified by endorsement hereon, 
the employer agrees to accept and abide by any 
experience rating plan and/or hazard rating sched- 
ule adopted and published by The Industrial Com- 
mission of Arizona; and the employer agrees to 
accept any increase or reduction in the rate or rates 
required by the application of such experience rat- 
ing plan and/or hazard rating schedule and further 
agrees that the effective date of such changes shall 
be fixed by The Industrial Commission of Arizona. 


Notice to Be Served on The Incusirial 
Comiission 

Written notice of any injury or death of any 
employee covered by this policy, or of any claim 
resulting therefrom, and every notice and process 
served upon the employer in respect thereto, must 
be forwarded immediately to The Industrial Com- 
mission of Arizona at Phoenix, Arizona. 

The Insurance Carrier shall not be chargeable 
with any settlement or expense incurred by the. 
employer without the consent of a member or 
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Plaintiff's Exhibit No. 19—(Continuned) 
authorized representative of The Industrial Com- 
mission of Arizona. 


Transfer of Policy 
The emplover or his, or its, heirs, successors or 
assigns, shall immediately notify the Insurance Car- 
rier, and The Industrial Commission of Arizona, of 
any transfer of his, or its, ownership in the business 
covered by this policy. 


Cancellation 

This policy may be cancelled at any time by the 
employer when not in arrears for premiums upon 
written notice served upon The Industrial Commis- 
sion of Arizona stating that five days after service 
of said written notice cancellation shall be effective 
provided said notice shall be accompanied by this 
policy for cancellation and satisfactory proof that 
the employer has complied with one or the other 
alternative methods of securing compensation to his, 
or its, employees, as prescribed by the Workmen’s 
Compensation Law; this policy shall, however, be 
subject to cancellation at any time by The Industrial 
Commission of Arizona; and provided further that 
no refund shall reduce the premium to be retained 
below the minimum annual premium for this policy. 
The registration and deposit in the United States 
Mails of a cancellation notice addressed to the last 
known address of the emplover as shown by the 
records of The Industria] Commission of Arizona, 
signed by a member or authorized representative 
of the Commission shall be deemed to constitute for 
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Plaintiff’s Exhibit No. 19—(Continued ) 
this purpose actual delivery of such notice to the 
employer. 
Pohley Not Assignable 
No assignment of interest under this policy shall 
bind the Insurance Carrier or constitute a claim on 
the State Compensation Fund. 


Change in Policy 

No condition or provision of this poliev shall be 
waived or altered except in writing, or by endorse- 
ment hereon, signed by a member of The Industrial 
Commission of Arizona or a duly authorized repre- 
sentative thereof; or shall notice to any member of 
The Industrial Commission of Arizona or to any 
representative thereof, nor shall knowledge pos- 
sessed by any such person or by any other person 
be held to effect a waiver or change in any part of 
this policy. If the employer carries any other in- 
surance covering a claim covered by this policy, he 
shall not recover from the Insurance Carrier a 
larger proportion of any such claim, than the sum 
hereby insured bears to the whole amount of valid 
and collectible insurance. 


This Policy Does Not Cover the Following Unless 
Provided by Endorsement Hereon: 


Coverage and Exclusions 
(1) Any person performing work or accustomed 
to performing work for the employer without re- 
muneration. 
(2) A person engaged in work for the employer: 
who, while so engaged, is independent of the em- 
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Plaintiff's Exhibit No. 19—(Continued ) 
ployer in the execution of the work, not subject to 
the rule or control of the employer, but engaged only 
in the performance of a definite job or piece of 
work and subordinate to the employer only in ef- 
fecting a result in accordance with the employers 
design. 

(3) Agricultural Workers not employed in the 
use of machinery. 

(4) Domestic Servants. 

(5) A person whose employment is casual and ‘is 
not in the usual course of trade, business or occupa- 
tion of the employer. 

(6) Employees who have rejected the terms, con- 
ditions and provisions of the Workmen’s Compen- 
sation Law. 

Election 

The acceptance of this policy by the employer 
shall serve as an election on the part of the em- 
ployer to secure compensation to his, or its, em- 
ployees as regards all persons whose earnings are 
required to be reported By the Terms of This 
Policy under the provisions of Sub-Section 1, Sec- 
tion 56-932 Arizona Code Annotated 1939. 


Subrogation 
In consideration of the issuance of this policy the 
employer hereby vests in and grants to the Insur- 
ance Carrier irrevocably during the continuance of 
this policy full power and authority in the employ- 
er’s name, place and stead, to make all investigations 
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Plaintiff’s Exhibit No. 19—(Continued ) 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this policy, other than as 
above stated. 

This endorsement, issued by The Industrial Com- 
mission of Arizona, when countersigned by a duly 
authorized officer or representative of the Commis- 
sion and attached to Policy 10495 issued to Basich 
Brothers Construction Co. of Alhambra, California 
shall be valid, and form a part of the poly. 


Effective Date: October 3, 1943. 


/s/ RAY GILBERT 
Chairman 


Commissioner 


/s/ C. EARL ROGERS 
Commissioner 


/s/ EARL G. ROOKS 
/s/ FRED E. EDWARDS 
Countersigned at Phoenix, Arizona Nov. 2, 1943. 


/s/ BYRON F. HUNTER, 
Authorized Representative 


The Industrial Commission of Arizona 
Phoenix, Arizona 


Endorsement—Eiffective from 12:01 A.M., October 
1, 1948. Amending Policy No. 10495. Issued 
to: Basich Brothers Construction Co., Tor- 
rance, California 
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Anything in this policy to the contrary notwith- 
standing, it is understood and agreed that as of the 
effective date hereof Mileage Endorsement attached 
to this policy providing for percentage increase in 
the basic rates where the distance of the Employer’s 
operations is five miles or more from the nearest 
licensed surgical practitioner Is Hereby Declared 
Null and Void. 

Nothing herein contained shall be held to waive, 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this policy, other than as 
above stated. 

/s/ RAY GILBERT 
Chairman 


/s/ EARL G. ROOKS 
Member 


/s/ FRED E. EDWARDS 
Member 
Countersigned at Phoenix, Arizona, Oct. 1, 1948. 


/3s/ BYRON F. HUNTER, 
Authorized Representative 
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The Industrial Commission of Arizona 
Phoenix, Arizona 
Endorsement 

Anything in this policy to the contrary notwith- 
standing, it is understood and agreed that effective 
12:01 A.M. August 27, 1943, such coverage as 18 
afforded under the terms of this policy is extended 
to inelude the operations of the Assured in the 
construction of roads, Job No. Navajo Ordnanee 
Depot P (5-1) Bellemont, Arizona, Contract No. 
W 509-Eng. 5529. 

Nothing herein contained shall be held to waive, 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this policy, other than as 
above stated. 

This endorsement, issued by The Industrial Com- 
mission of Arizona, when countersigned by a duly 
authorized officer or representative of the Commis- 
sion and attached to Poliev 10495 issued to Basich 
Brothers Construction Co. of Alhambra, California 
shall be valid, and form a part of the policy. 

/s/ RAY GILBERT 
Chairman 

jsf i. COMOEMES. 
Commissioner 

/s/ C. EARL ROGERS 
Commissioner 

/s/ EARL G. ROOKS 

/s/ FRED E. EDWARDS 

Countersigned at Phoenix, Arizona, Sep. 18, 1948. 

/s/ BYRON F. HUNTER, 

Authorized Representative 
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Declaration 
(Notice:—‘Any Emplover Who Misrepresents to 
the Commission the Amount of Payroll Upon Which 
the Premium to Be Paid to the Compensation Fund 
Is Based Shall Be Liable to the State in Ten Times 
the Amounts of the Difference in Premium Paid 
and the Amount the Employer Should Have Paid 
to Be Recovered by Civil Action in the Name of the 
State and Paid Into the Compensation Fund’’). 
Section 56-977 Arizona Code Annotated 1939. 
1. Name of Employer: Basich Brothers Construc- 
tion Co. 
2. P. O. Address: 20530 S. Normandie Ave., Tor- 
rance, Calif. Policy No. 10495. 
od. The business name of the Employer is: Same as 
above, 
4, The Employer is a Corporation. 
ae + * 
6. The full names, addresses and titles of the 
officers of the corporation are: 


Yame and Address Salaries 

R. L. Basich, President, 1670 Oak Knoll Ave., 

ROYoH OU mI AEE Oconee anal $20,900.00 
N. L. Basich, Treasurer, 3490 San Pasqual, Pas- 

ECCT Al ae 8 es can nance 20,000.00 
Jesse S. Smith, Ist Vice-Pres., 444 E. Ross St., 

(611d Ce eee ct 12,000.00 
George W. Kovick, 2nd Viee-Pres., 145 W. 

hic] dguencmmeh res 0! 1.00 ks 11,400.00 
(reorge -I. Popovich, Secretary, 2818 Cincinnati 

elias (UCR) SUIS tier. 10,800.00 


If a corporation, state name and address of 
statutory agent. (All officers reside in Cali- 
fornia) 
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The locations of all plants and work ‘places 
covered by this policy, and the distance each is 
from the nearest surgical practitioner are as 
follows: Army Air Forces Advanced Flying 
School Yuma, Arizona. 


The principal products manufactured, handled 
or sold are: Engaged in the General Construc- 
tion Industry—no products manufactured. 


State in the schedule below a description of the 
work engaged in, the estimated semi-annual 
payroll, including bonuses, commission, board, 
lodging and every other form of remuneration. 
If more than one kind of employment, give 
estimate of payroll applicable to each: 
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Schedule 


Classifi- 
cation 
No. Principal Work of Insured 
9079 Restaurants —ineluding musicians, en- 


IFO) 


5506 
6041 
6229 


9800 


8810 


tertainers or Clerical Office Employees 


Esti- 
mated 
Semi- 
Annual 
Earn- 
ings of 


Em- 


023 


Rate 
Per 
$100 

of 


ployees Isarnings 


NIP. IDC AES eee ore $1.30 
Stone Crushing—no quarrying—inelud- 
ing construction, repair, or maintenance 
of all buildings, structures or equipment ; 
installation of machinery—N.P.D........... ii pnay es Ss 4 
Surfacing & Paving Airfields, (rated as) If Any 5.47 
Clearing & Grading Airfields (rated as) If Any 3.93 
Irrigation or Drainage System Construc- 
tion.—(Pile driving, dredging, guniting, 
tunneling or dam or sewer construction 
to be separately rated) eee Ti Amy 6.85 
Carpentry—in the construction of mili- 
tary cantonments—including installation 
of interior trim, builders’ finish or cab- 
NUS SOUR Qe If Any 3.80 
Supplemental Building Schedule 
Attached 

Clerical office employees................0.........- If Any  .084 

TotaleAdvanee Prenvium................-...----- $6,000.00 


The minimum premium for this policy, which 


premium shall cover a period of not more than 


one year following date of inception of this 


policy is $170.00. 


In the event employees are required to travel, 
state the nature and extent thereof; and if board 
and lodging furnished, so note: We are operat- 
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13. 
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ing our own commissary on the project; both 
board and lodging furnished to employees for 
minimum charge. 


The estimated payroll as stated above includes 
the remuneration earned by all persons em- 
ployed in the service of the employer in con- 
nection with employer’s business to whom 
remuneration of any nature in consideration of 
service is paid, allowed or due. 


Tf there shall be any change in or extension of 
the employer’s business or admission of any 
partners, it shall be immediately reported to 
The Industrial Commission, and the additional 
premium, if any, paid forthwith. 


The following are the Only contractors or 
lessees of mining property doing or engaged im 
the performance of work which is a part or 
process in the trade or business conducted by 
employer over whose work employer retains 
supervision or control; and also following are 
the Only sub-contractors of such contractors or 
lessees. 

No Sub-Contractors employed at present. 
The following are the Onlv persons engaged in 
work for employer and who while so engaged 
are independent of employer in the execution of 
such work, not subject to the rule or control of 
employer but engaged Only in the performance 
of a definite job or piece of work and subordi- 
nate to employer Only in effecting a result in 


14. 


Bastch Brothers Construction Co. oD 


Plaintiff’s Exhibit No. 19—(Continued) 
connection with the employer’s design, who are 
not covered by this policy: None. 

If the contract is in writing, attach copy. If 
the contract is oral, state the terms and sub- 
stance thereof. The employer agrees that the 
insurance carrier may, at any time, examine 
the records of the employer in order to ascer- 
tain the effect of anv contract involving serv- 
ices rendered to the employer within. the 
meaning of the compensation law. 

(If, at any time in the future, employer de- 

sires coverage for such persons described in 
declaration No. 13, advise The Industrial Com- 
mission by wire and coverage will be effective 
upon confirmation by The Industrial Commis- 
sion. {n the event employees of contractors or 
lessees are not covered by this policy, employer 
should, for his own protection, ascertain that 
such contractor or lessee has and maintains a 
policy protecting him against lability to his 
employees. ) 
The following are the only repairs or main- 
tenance work or new construction work to be 
done by employees or by contractors covered 
by this policy: Constructing addition parking 
apron, Job No. Yuma A (5-3) at Army Air 
Forces Advanced Flying School, Yuma, Ari- 
zona. 

(Employer may extend the coverage of the 
policy to include such above work by notifying 
the Commission by wire and securing confirma- 
tion of such request.) 
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An employer should not confuse his liability 
for compensation and his Hability for damages. 
Coverage without limit against liability for 
compensation imposed by the Compensation 
Law (as regards employees covered) is pro- 
vided by your policy, however, an employer 
may be liable for damages notwithstanding the 
issuance of a policy insuring him against liabil- 
ity for compensation, in case he fails to post 
and keep posted, as provided by law, im a con- 
spicuous place on his premises, available for 
inspection by his employees, and in all the lan- 
guages spoken by his employees, a certain notice 
informing his employees that he has complied 
with the law and with all the rules and regula- 
tions of the Commission, and also informing 
them that the employer has on hand blanks 
which anv employee may fill out if he elects 
to reject the terms of the Workmen’s Compen- 
sation Law. Liability for damages may also be 
enforced if the employer fails to keep on hand 
at the place where the employees are hired, as 
provided by law, a supply of the above-men- 
tioned blanks. ‘The lability for damages may 
also be enforced against an emplover if injury 
or death is caused by the employer’s wilfull 
misconduct and such misconduct indicates a 
willful disregard for the life, limb, or bodily 
safety of the employees, or where he has minors 
unlawfully employed. 


16. 


it 


18. 


19. 
20. 


| ea) 
~] 


Basich Brothers Construction Co. By 


Plaintiff’s Exhibit No. 19—(Continued) 

Coverage, within limits of $10,000 for each 
employee injured or killed and subject to the 
same limit for each employee, a limit of $20,000 
by reason of an accident involving the injury 
or death of more than one employee is provided 
for. 

In addition to your compensation insurance, 
do you desire insurance above said limits 
against such lability for damages for personal 
injury to your employees under the common 
law, the Arizona Employer's Liability Law or 
other statutes? Yes....... No 

(For other limits and other cost write the 
Commission. ) 


This insurance shall take effect on the 2nd day 
of July, 1948 at 12:01 A.M. Standard Time. 


Premiums on insurance coverage on all em- 
ployees whose earnings are in excess of $500.00 
per month will be in excess of the manual rates 
and will be determined in accordance with the 
rules and regulations of The Industrial Com- 
mission of Arizona. 


This policy is a continuous policy and does not 
expire except upon cancellation by either the 
employer or The Industrial Commission of Ari- 
zona as hereinbefore provided. 


Remarks: Monthly payrolls to be submitted. 


This Insurance is for Workmen’s Compensation 
Insurance and/or Occupational Disease Disabil- 
ity Insurance and the information submitted 
herewith is intended to apply jointly or sever- 
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ally as applicable to both or either of the Acts 
governing above Insurance Policies. 


Sion ere... ..)e nee... Employer 


In Witness Whereof, The Industrial Commission 
of Arizona has caused this policy to be signed by the 
members thereof, but the same shall not be binding 
unless countersigned by a duly authorized officer or 
representative of the Commission. 


/s/ RAY GUS ET 
Chairman 


/s/ FRED E. EDWARDS 
/s/ L. C. HOLMES 


Commissioner 


/s/ C. EARL ROGERS 
Commissioner 


/s/ EARL G. ROOKS 
Countersigned at Phoenix, Arizona, the 20th day 
of July, 1943 at 12:01 A.M. Standard Time. 


/s/ BYRON F. HUNTER, Hi 
Authorized Representative 
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Supplemental Schedule 


Bsti- 

mated 

Semi- Rate 
Annual Per 


Harn- $100 
ings of 
Code of Em- FEarn- 
No. Classification ployees ings 


5645 Carpentry—all carpentry, incident to 
the construction of private residences 
for one or two families and dwellings of 
not exceeding three stories in height, in- 
cluding private garage connected there- 
TVIUEIML. “cage eee If Any $3.80 


5645 Carpentry—installation of interior trim, 
builders’ finish and cabinet work only, 
incident to the construction of private 
Ie TOUT RIK. [orn CU avi oe ee If Any 3.80 


5403 Carpentrv—(Not Otherwise Classified)... If Any 9.50 


5610 Cleaners—engaged in the removal of de- 
bris in connection with new building 
econstruection—No Payroll Division if the 
work of the assured at a specific job or 
location is covered by a single construc- 
tion or erection classifieation...................- If Any 4.30 


5902 Concrete Construction — Floors, Side- 
walk, Cellar Floors or Driveways—not 
reinforced—ineluding calking or the in- 
stallation or repair of light prisms—-No 
Payroll Division with 5213—‘‘Concrete 
Construction—Not Otherwise Classified”’ 
and 5203 — ‘‘Conerete Construction— 
Ibridees or Cullkyerts, 7 ......--..-.--------- If Any 2.41 


5103 


5190 


5649 


6219 


5646 


5022 
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Conerete Construction—(Not Otherwise 
Classified) — ineluding foundations, or 
the making, setting up or taking down 
forms, scaffolds, or the making, setting 
up or taking down forms, scaffolds, false 
work or concrete distribnting apparatus 
—No Payroll Division with 5203—‘‘ Con- 
erete Construction — Bridges or Cul- 
verts’’; or 5506 or 5507 ‘‘Street or Road 
Construction.’’—(Exeavation; pile driv- 
ing; all work in sewers, tunnels, sub- 
ways, caissons or coffer-dams to be sepa- 
rately rated). .........2 eas 


Door, Door Frame or Sash Erection or 
Repair—metal or metal covered.............. 


Electrical Wiring — within buildings— 
including installation or repair of fixtures 
or applianees.— (Installation of electrical 
machinery or auxiliary apparatus to be 
separately rated). .ogeeueeee 


Exeavation—for cellars or foundations 
in connection with private residences or 
dwellings, excluding mass rock excava- 
AOI ono cee 02.2 ee 


Exeavation—for eellars or foundations 
of buildings, bridges, retaining walls or 
dams—excluding mass rock excavation, 
pile driving, shaft sinking, caisson or cof- 
fer-dam work, 2 eee ane ee 


Masonry—all masonry, adobe, concrete, 
or stucco work incident to the construc- 
tion of private residences for one or two 
families and dwellings of wood construc- 
tion not exceeding three stories in height, 
including private garages connected 
Therewath: 2 erence: 2 ee 
Masonry—(Not Otherwise Classified.).... 


Mit 


If 


Ie 


Mie 


ie 
i 


Any 


' Anv 


Any 


Any 
Anv 


9.00 


4.12 


3.00 


4.18 


Deo 
5.91 
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5474 Painting, Decorating or Paper Hang- 
ine—Not Otherwise Classified )—inelud- 
ine shop operations — (Painting steel 
structures or bridges to be separately 
TPO CL a ce ne eee If Any 5.60 


5443 Lathing—metal or wood...............-.--------- If Any 4.30 


5480 Plasterine—(Not Otherwise Classified). If Any 3.78 
5183 Plumbing—Not Otherwise Classified— 
gas, steam, hot water or other pipe fit- 
tings—ineluding house connections with 
incidental excavation; shop operations.— 
(Automatic sprinkler installation to be 


Bemewvely, THEA). << scccecsevescscceia<escsessacnsae If Any 2.54 
5001 Roofing—all kinds—ineluding yard em- 
TOOSROOS, a alee cee If Any 10.35 


6306 Sewer Construction—all operations—in- 
eluding tunneling at street crossings 
when not performed under air pres- 
sure.—(Al]l other tunneling to be sepa- 
Dately Fated). 2.ccccc cece. ena coe eae If Any 10.61 


50388 Sheet Metal Work—Erection, Installa- 

tion or Repair (Not Otherwise Classi- 

fied )—shop and outside—galvanized iron, 

sheet iron, corrugated iron, tin or cop- 
per.—(Roofing to be separately rated)... If Any 4.80 

Total Advance Premium...... 


The Industrial Commission of Arizona 
Phoenix, Arizona 


Endorsement 
Anything in this policy to the contrary notwith- 
standing, it is understood and agreed that additional 
coverage within limits of $100,000.00 for each em- 
ployee injured or killed, and subject to the same 
limit for each employee, a limit of $300,000.00 by 
reason of an accident involving the injury or death 


5103 


5190 


5649 


5646 


5022 
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Conerete Construction—(Not Otherwise 
Classified) — including foundations, or 
the making, setting up or taking down 
forms, scaffolds, or the making, setting 
up or taking down forms, scaffolds, false 
work or concrete distributing apparatus 
—No Payroll Division with 52083—‘‘Con- 
erete Construction — Bridges or Cul- 
verts’’; or 5506 or 5507 ‘‘Street or Road 
Construction.’’——(Exeavation; pile driv- 
ing; all work in sewers, tunnels, sub- 
ways, caissons or coffer-dams to be sepa- 
PATO) S. raise CI pens ere en aa 


Door, Door Frame or Sash Erection or 
Repair—imetal or metal covered.............. 


Electrical Wiring — within buildings— 
including installation or repair of fixtures 
or apphances.—(Installation of electrical 
machinery or auxiliary apparatus to be 
separately sta can mae eo. cs checcsdicteds 


Ixeavation—for cellars or foundations 
in connection with private residences or 
dwellings, excluding mass rock excava- 
POLO en es ee 


Exeavation—for cellars or foundations 
of buildings, bridges, retaining walls or 
dams—excluding mass rock excavation, 
pile driving, shaft sinking, caisson or cof- 
DBETE Oe) ONE C8 oe ee rr 


Masonry—all masonry, adobe, concrete, 
or stucco work incident to the construc- 
tion of private residences for one or two 
families and dwellings of wood construc- 
tion not exceeding three stories in height, 
including private garages connected 
there wit lis seen 2, 
Masonry—(Not Otherwise Classified.).... 


bic 


i 


ie 


1G 


If 


ih 
If 


Any 


Any 


Any 


Any 


Any 


Any 
Anv 


3.00 


4.18 


5.91 
ool 
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5474 Painting, Decorating or Paper Hang- 

ine—Not Otherwise Classified )—inelud- 

ine shop operations — (Painting steel 

struetures or bridges to be separately 

TOGO). Cae If Any 5.60 
5443 Lathine—metal or wood... If Any 4.30 
5480 Plastering—(Not Otherwise Classified). If Any 3.78 
5183 Plumbing—Not Otherwise Classified— 

gas, steam, hot water or other pipe fit- 

tings—including house connections with 

incidental excavation ; shop operations.— 

(Automatic sprinkler installation to be 

SEE eo ae 20) If Any 2.54 
5901 Roofing—all kinds—ineluding yard em- 

DOCS —h... If Any 10.85 


6306 Sewer Construction—all operations—in- 
eluding tunneling at street crossings 
when not performed under air pres- 
sure.—(All other tunneling to be sepa- 
TAMUGI SIRES) cies ee er If Any 10.61 


5038 Sheet Metal Work—Erection, Installa- 

tion or Repair (Not Otherwise Classi- 

fied)— shop and outside—galvanized iron, 

sheet iron, corrugated iron, tin or cop- 
per.—(Roofing to be separately rated)... If Any 4.80 

Total Advance Premium...... 


The Industrial Commission of Arizona 
Phoenix, Arizona 


Endorsement 
Anything in this policy to the contrary notwith- 
standing, it is understood and agreed that additional 
coverage within limits of $100,000.00 for each em- 
ployee injured or killed, and subject to the same 
limit for each employee, a limit of $300,000.00 by 
reason of an accident involving the injury or death 
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of more than one employee, is provided for all lia- 
bilities covered in item 15 of the declaration. 

In consideration therefor, it is further understood 
and agreed that during the time this endorsement 
is in effect, there shall be added to the rate or rates 
of premium otherwise applicable to the policy 
Twenty-Seven (27%) per cent of the fund rate for 
each classification. 

Nothing herein contained shall be held to waive, 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this poliev, other than as 
above stated. 

This endorsement, issued by The Industrial Com- 
mission of Arizona, when countersigned by a duly 
authorized officer or representative of the Commis- 
sion and attached to Policy 10495 issued to Basich 
Brothers Construction Co. of Torrance, Cal. shall 
be valid, and form a part of the policy. 

Effective Date: 12:01 A.M. July 2, 1943. 

/s/ RAY GILBERT 
Chairman 

/s/ FRED E. EDWARDS 

/s/ L. C. HOLMES 
Commissioner 

/s/ C. HARL ROGERS 
Commissioner 

/s/ KARL G. ROOKS 

Countersigned at Phoenix, Arizona, July 20, 1943. 


/3/ BYRON F. HUNTER AJ 
Authorized Representative 
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The Industrial Commission of Arizona 
Phoenix, Arizona 
Arizona Occupational Disease Disability Law En- 
dorsement. (To Provide Occupational Disease 
Coverage to Existing Workmen’s Compensation 
Insurance Policies.) 


1. Anything in this policy to the contrary not- 
withstanding, it is understood and agreed that effec- 
tive 12:01 A.M. July 2, 1948 the obligations of the 
policy to which this endorsement is attached and 
made a pait thereof shall apply to the Arizona Oc- 
eupational Disease Disability Law herein cited: 


Chapter 26, House Bill 25, Laws 16th Legis- 
lature. Regular Session (1943) State of Ari- 
zona, known and cited as‘‘ Arizona Occupational 


7%) 


Disease Disabilitv Law’’ and all laws amenda- 
tory thereof which may become effective while 
this policy is in foree, hereinafter referred to 


as ‘this Act.”’ 


2. Insurance afforded under this policy in its 
application to this Act is separate and distinct from, 
and may be cancelled independently of any imsur- 
ance which may be afforded under the Workmen’s 
Compensation Law of Arizona. Such independent 
cancellation may be effected by cancellation of this 
endorsement in the same manney that the policy in 
its entirety may be cancelled. 

3. In the application of insurance with respect 
to this Act, wherever they oceur in the policy of 
insurance, the words following: 
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2 nies’ and 


66s 


injury by 
accident’? wherever used in this policy, mean 


(a) “Injury, 


disability or death from an occupational disease 
under this Act and does not mean injury or 
death by accident; and 

(b) ‘‘Compensation Law,’’ ‘‘Workmen’s Com- 
pensation Law’’ and ‘‘Chapter 56, Article 9, 
Arizona Code Annotated, 1939, and amend- 
ments thereto known as Workmen’s Compensa- 
tion Law’’ mean this Act, and ‘Sub-Section 1, 
Section 56-932 Arizona Code Annotated 1939”’ 
means Section 16 of this Act; and ‘‘Section 56- 
977 Arizona Code Annotated 1939’’ means Sec- 
tion 30 of this Act; and 

(c) ‘State Compensation Fund”’ and ‘‘Com- 
pensation Fund’? mean The State Occupational 
Disease Compensation Fund; and 

(d) ‘‘Accident Benefits’? mean medical serv- 
ice, hospitalization and medicmes to which a 
disabled employee is entitled under this Act; 
and 


(e) ‘‘Compensation’’ 


means the benefits pre- 
seribed by Section 15 of the Arizona Occupa- 
tional Disease Disability Law. 


. In the application of insurance to this Act: 


(a) Item 13 of the Declaration and lines 115 
to 118, inclusive, of the policy are amended to 
provide coverage under this Act, for all sub- 
contractors and their employees who employ less 
than three employees during such time as the 


Bastch Brothers Construction Co. 535 


subcontractor is engaged in the performance of 
work under subcontract with the Employer. 
(b) Line 119 of the policy is amended to read, 
HG) Acriculturaleworkers. 7 
(c) Item 17 of the Declaration of the policy 
is eliminated. 


5. Item 15 of the Declaration of the policy refer- 
ring to damage liability is applicable insofar as the 
same applies to this Act; and in addition to coverage 
against lability for compensation imposed by the 
Arizona Occupational Disease Disability Law (as 
regards employees covered) coverage for damage 
assessed by law under the provisions of Section 49, 
58 and 60 of this Act, is provided with limits of 
5,000.00 on account of occupational disease, includ- 
ing death at any time resulting therefrom, sustained 
by any one emplovee, and subject to such limit with 
respect to each such emplovee, to $20,000.00 on ac- 
count of occupational disease, including death at any 
time, resulting therefrom, sustained by all em- 
plovees during one calendar vear. 


6. The Employer shall pay the premium specified 
in the Endorsement in addition to the premium 
specified elsewhere in the policy on the basis of the 
classifications and rates stated in the schedule below. 
The premium determined in accordance with the 
provisions of this Endorsement is subject otherwise 
to all the terms of the policy, excepting standard 
‘“Salary Endorsement’? and ‘‘Mileage Endorse- 
ment’’ which are or may be attached to this policy, 
and which have no application to rates under this 
ENGI 


536 Glens Falls Indemnity Co. vs. 


Plaintiff’s Exhibit No. 19—(Continued) 
Schedule 
Note: For complete statement of Classification 
Wording and Estimated Semi-Annual Pay- 
roll refer to Policy Declaration. 


Code Number for 


Classification Rate Per $100 
of Work of Payroll 
1710 $0.17 
59506 0.02 
6041 0.02 
6229 0.02 
8810 0.01 


Minimum Premium $3.00 
Estimated Advance Deposit To be billed. 

7. Nothing herein contained shall be held to 
waive, alter, vary or extend any of the stipulations, 
agreements or limitations of this pohey other than 
as above stated. 

8. This endorsement issued by The Industrial 
Commission of Arizona, when countersigned by a 
duly authorized officer or representative of the Com- 
mission and attached to Policy 10495 issued to 
Basich Brothers Construction Co. of Torrance, Cali- 
fornia shall be valid, and form a part of the policy. 

/s/ RAY GILBERT 
Chairman 

/s/ HARL G. ROOKS 
Commissioner 

/s/ FRED E. EDWARDS 
Commissioner 

Countersigned at Phoenix, Arizona, July 20, 1943. 

/s/ BYRONSE SAUNTER “Hi 

Authorized Representative 


Basich Brothers Construction Co. 537 


Plaintiff’s Exhibit No. 19—(Continued) 


The Industrial Commission of Arizona 
Phoenix, Arizona 


Endorsement 


Anything in this policy to the contrary notwith- 
standing, it is understood and agreed that the rate 
of premium applicable to the payroll of any em- 
ployee covered by this policy and receiving in ex- 
cess of $500.00 monthly, shall be determined by 
multiplying the rates otherwise applicable to the 
class of work performed by such employee by the 
figures shown in the following schedule, and the 
resultant rate shall apply to the entire payroll of 


such employee: 


Multiply 
Rate Other- 
wise Applicable 


Monthly Rate of Pay (Pencil Notation) by Figure Below: 
Sen0000 to & 599. 00—Basic rate only «K 1.25.............. 125 
600.00 to 699.00—Basic rate only..................--.------ 1.51 
700 00Mtoe 109.00 —Basic rate only...........--.....----- 1.89 
eo O0stomer 4 -00— Basic rate only........-.-...-.-..---. By il 
On Oietor 1199 00——Basice rate onlv............-..-.---22---- 2.68 
POON oe) 1499.00 Basic rate onlv.......-------22-:2.c0-- 3.24 
OOD Stome i999 (0= Basic rate only.........-----2:.-cs0---- 4.92 
2000.00 and over—Basic rate onlv...............---0020-- 6.31 


Nothing herein contained shall be held to waive, 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this policy, other than as 
above stated. 
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Plaintiff’s Exhibit No. 19—(Continued) 

This endorsement, issued by The Industrial Com- 
mission of Arizona, when countersigned by a duly 
authorized officer or representative of the Commis- 
sion and attached to Policy No. 10495 issued to 
Basich Brothers Construction Co. of Torrance, Cal. 
shall be valid, and form a part of the policy. 


Date Effective: July 2, 1948. 


Vo ere GILBERT 
Chairman 


/sf/ FRED E. EDWARDS 


/3/ L. C. HOLMES 
Commissioner 


/s/ C. EARL ROGERS 


Commissioner 
/s/ EARL G. ROOKS 
Countersigned at Phoenix, Arizona, July 20, 1948. 


/s/ BYRON F. HUNTER EN 
Authorized Representative 
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Plaintiff’s Exhibit No. 19—(Continued ) 


The Industrial Commission of Arizona 
Phoenix, Arizona 


Endorsement 
The schedule of rates otherwise applicable to this 
policy shall be increased in accordance with the 
following schedule: 


Increase 
Distance from Nearest in Basie 
Licensed Surgical Practitioner : Rates: 


5 to 10 miles (not including 10 miles) 5% 
Weim is a A 1 ‘ 10% 
ijatom20 is “ 20 15% 
Zeetoe OU : 7 20 20% 
SUetom |) ob i De 25% 
S0Om fo)" << : 1 SNUG 
To io: 10  eneds 39% 

100 to 125 * - 12s eee 20% 
125 to 150 =“ 2 a eelole 45% 
H505ta 200 2 2007 50% 


Nothing herein contained shall be held to waive, 
alter, vary or extend any of the stipulations, agree- 
ments or limitations of this policy, other than as 
above stated. 


This endorsement, issued by The Industrial Com- 
mission of Arizona, when countersigned by a duly 
authorized officer or representative of the Commis- 
sion and attached to Policy No. 10495 issued to 


540 Glens Falls Indemnity Co. vs. 


Plaintiff’s Exhibit No. 19—(Continued ) 
Basich Brothers Construction Co. of Torrance, Cal. 
shall be valid, and form a part of the policy. 


Date Effective: July 2, 1948. 


/3s/ RAY GILBERT 
Chairman 


/s/ FRED BE. EDWARDS 
/s/ L. C. HOLMES 


Commissioner 


/s/ C. EARL ROGERS 


Commissioner 
/3/ EARL G. ROOKS 


Countersigned at Phoenix, Arizona, July 20, 1943. 


/s/ BYRON F. HUNTER EN 
Authorized Representative 


[Endorsed]: U. S. D. C. Received in evidence 
Oct. 14, 1946. 
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PLAINTIFE’S EXHIBIT No. 20 


Construction Contract, War Department. Form 
No. 2 Contract No. W-04-353-Eng.-1302. 
Original. Job No. 19 Tucson. 


Contractor & Address: 
Basich Brothers Construction Co., 
Paw. Box 151, 
600 South Fremont, Avenue, 
Alhambra, California. 


Contract for: 
Taxiways, Warm-Up and Parking Aprons, 
Job No. Davis-Monthan ESA 210-6, 210-8 and 
210-9. 


Approx. Amount: 
$942,316.00. 


Loeation : 
Davis-Monthan Field, 
Tueson, Arizona. 


Payment: To be made by Finance Officer, United 
States Army, at 824 South Western Avenue, 
Los Angeles, California. 


The supplies and services to be obtained by this 
instrument are authorized by, ave for the purposes 
set forth in, and are chargeable to the following 
allotments, the available balances of which are suffi- 
cient to the cover the cost of the same. 


212/50905 50-1327 P210-10 8-04-353. 
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This contract is authorized by the following laws: 
First War Powers Act, 1941, Act of 18 December 
1941, (Public Law 354 - 77th Cong.), and Execu- 
tive Order No. 9001, dated 27 December 1941. 


This Contract, entered into this 25th day of Jan- 
uary, 1945, by the United States of America (here- 
inafter called the Government) represented by the 
Contracting Officer executing this contract, and 
Basich Brothers Construction Co., a corporation 
organized and existing under the laws of the State 
of California of the city of Alhambra in the State 
of California (hereinafter called the Contractor), 
witnesseth that the parties hereto do mutually agree 
as follows: 


Article 1. Statement of work.—The contractor 
shall furnish the materials, and perform the work 
(except materials and equipment designated to be 
furnished by the Government) for constructing 
taxiways, warm-up and parking aprons. airfield 
lighting, drainage facilities. and water service lines, 
together with appurtenant facilities, Job No. Davis- 
Monthan ESA 210-6, 210-8 and 210-9, at Davis- 
Monthan Field, Tucson, Arizona, for the considera- 
tion of the schedule of payment hereto attached, 
and in strict accordance with the specifications, 
schedules and drawings, all of which are made a 
part hereof and designated as follows: Invitation 
No. 45-79, dated 29 December 1944, Addendum No. 
1, dated 4 January 1945, Addendum No. 2, dated 
8 January 1945, Addendum No. 3, dated 12 January 
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1945, Addendum No. 4, dated 13 January 1945, 
Addendum No. 5, dated 17 January 1945, and draw- 
ings as listed therein. The work shall be commenced 
on or before 26 January 1945, and shall be com- 
pleted in accordance with paragraph SC-138 of the 
specifications. 


Article 17. Rate of Wages.—(In accordance with 
the act of August 30, 1935, 49 Stat. 1011, as amended 
by the act of June 15, 1940, 54 Stat. 399 (U. S. 
Code, title 40, sees. 276 a and 276a-1), this article 
shall apply if the contract is in excess of $2,000 in 
amount and is for the construction, alteration, 
and/or repair, including painting and decorating. 
of a public building or public work within the geo- 
graphical limits of the States of the Union, the 
Territory of Alaska, the Territory of Hawaii, or 
the District of Columbia.) 


(a) The contractor ov his subcontractor shail 
pay all mechanics and laborers employed duectiy 
upon the site of the work, unconditionally and not 
less often than once a week, and without subsequent 
deduction or rebate on any account, the full amounts 
acciued at time of payment, computed at wage 
rates not less or more than those stated in the 
specifications (subject to Executive Order Number 
9250 and the General Orders and Regulations issued 
thereunder) regardless of any contractual relation- 
shin which may be alleged to exist between the con- 
tractor or subcontractor and such laborers and 
mechanics; and the scale of wages to be paid shail 
be posted by the contractor in a prominent and 
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easily accessible place at the site of the work. ‘The 
contracting officer shall have the right to withhold 
from the contractor so much of accrued payments 
as may be considered necessary by the contracting 
officer to pay to laborers and mechanics employed 
bv the contractor or anv subcontractor on the work 
the difference between the rates of wages required 
by the contract to be paid laborers and mechanics 
on the work and the rates of wages received by such 
laborers and mechanics and not refunded to the 
contractor, subcontractors, or their agents. 


(b) In the event it is found by the contracting 
officer that any laborer or mechanic employed by 
the contractor or any subcontractor directly on the 
site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate 
of wages required by the contract to be paid as 
aforesaid, the Government may, by written notice 
to the contractor, terminate his right to proceed 
with the work or such part of the work as to which 
there has been a failure to pay said required wages 
and prosecute the work to completion by contract 
or otherwise, and the contractor and his sureties 
shall be lable to the Government for any excess 


costs eccasioned the Government thereby. 


(c) The regulations of the Secretary of Labor, 
referred to in article 19 hereof, allow certain ‘‘per- 
missable deductions’? from the wages required by 
this article to be paid. 
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Article 19. Nonrebate of Wages.—The contrac- 
tor shall comply with the regulations of the Secre- 
tary of Labor pursuant to the Act of June 13, 1934, 
48 Stat. 948 (U. S. Code, title 40, secs. 276b and 
276¢), and any amendments or modifications thereof, 
shall cause appropriate provisions to be inserted in 
subcontracts to insure compliance therewith by all 
subcontractors subject thereto, and shall be respon- 
sible for the submission of affidavits required of 
subcontractors thereunder, except as the Secretary 
of Labor may specifically provide for reasonable 
limitations, variations, tolerances, and exemptions 
from the requirements thereof. 


Article 25. Anti-Discrimination.—(a) ‘The Con- 
tractor in performing the work required by this 
contract, shall not discriminate against any em- 
ployee or applicant for employment because of race, 


creed, color, or national origin. 


(b) The Contractor agrees that the provision of 
paragraph (a) above will also be inserted in ali of 
its subcontracts. For the purpose of this article, 
a subcontract is defined as any contract entered into 
by the contractor with any individual, partnership, 
association, corporation, estate, or trust, or other 
business enterprise or other legal entity, for a 
specific part of the work to be performed in con- 


nection with the supplies or services furnished 


under this contract; provided, however, that a con- 
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tract for the furnishing of standard or commercial 
articles or raw material shall not be considered as a 


subcontract. 


In Witness Whereof, the parties hereto have 
executed this contract as of the day and year first 
above written. 


THE UNITED STATES OF 
AMERICA, 


By 75 sate OCHSNER, 
Lt. Col., Corps of Engineers, 
Contracting Officer. 


BASICH BROTHERS CON- 
STRUCTION CO., 


By 7s eee BASICH. 
P.O. Box 151, 800 South Fre- 
mont Avenue, Alhambra, 

California. 


Two Witnesses: 


DEEMI COULSON, 
oly S. La Paloma: 


MILDRED GRIFFIN, 
aos. La Paloma 
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i, G. J. Popovich, certify that I am the SBecre- 
tary of the corporation named as Contractor herein ; 
that N. L. Basich, who signed this contract on behalf 
of the Contractor was then President of said cor- 
poration; that said contract was duly signed for and 
on behalf of said corporation by authority of its 
governing body and is within the scope of its cor- 
porate powers. 

In Witness Whereof, I have hereunto affixed my 
hand and the seal of said corporation this 19th day 
of February, 1945. 

[Seal] Vs eo POPOVIC EH, 

Secretary. 


War Department, United States Engineer Office, 
751 South Figueroa Street, Los Angeles, Cali- 
fornia 

17 January 1945 


Addendum No. 5 

I. ‘The Specitications. Invitation No. 45-79, dated 
29 December 1944, covering ‘‘Taxiways, Warm-Up 
and Parking Aprons, Job No. Davis Monthan KSA 
210-6, 210-8 and 210-9, at Davis-Monthan Field, 
Tueson, Arizona, Addendum No. 2 dated 8 January 
1945, Addendum No. 3 dated 12 January 1945, and 
Addendum No. 4 dated 13 January 1945, and the 
drawings are further modified as follows: 


Specifications 


(52) Page 2, paragraph 2. 
a. Subparagraph (b). To the subparagraph, 
add the following: 
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The minimum thickness of gravel base course 
under conforms shall be six (6) inches. Where 
base courses of less than 6-inch thickness are 
indicated on drawings or required, asphaltie 
binder course or courses shall be used; any in- 
dications or notes to the contrary on the draw- 
ings shall be disregarded. 

b. Subparagraph (c) (2) ¢, line 1. Delete ‘‘re- 
placement’? and insert reinforcement. 

(53) Page 3, subparagraph 3 (a), Schedule of 
Work Items. 

a. Item 17. Delete ‘‘154,800’’ and insert 75,000. 

h. Item 18. Delete ‘‘17,000’’ and insert 75,000. 

(54) Pages S-10 and 8-11, subparagraph SC-7 
(a). After ‘'1059738”’, ‘‘1059/53,”’ and ‘*1059752” 
insert Revision A 1/17/45. 

(55) Page 8-18, SC-13, line 2. Delete ‘‘ninety 
(90)? and insert one hundred and thirty (130). 

(56) Page I1-3, subparagraph 2-04 (d), lines 19 
to 21, inclusive. Delete ‘‘not more * * * sections,” 
and insert the following: 

of six (6) inches in thickness o1 less, as directed 
by the Contracting Officer, for the full width of the 
cross sections. 

GC-7. Subcontractors. The Contractor — shall 
within five (5) days, or within such time as deter- 
mined by the Contracting Officer, after the date of 
this contract notify the Contracting Officer in writ- 
ing of the names of all subcontractors proposed for 
the work, the extent of the work to be done by each, 
and the general terms and conditions of each pro- 
posed subcontract. If, for sufficient reason, at any 
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time during the progress of the work, the Contract- 
ing Officer determines that any subcontractor is in- 
competent or undesirable, he will notify the Con- 
traetor accordingly and immediate steps will be 
taken for cancellation of such subcontract. Sub- 
letting by subcontractors shall be subject to the same 
regulations. Nothing contained in this contract 
shall create any contractual relation between any 
subcontractor and the Government. 

SC-4. Rates of Wages. 

(a) The minimum wages to be paid Jaborers and 
mechanics on this project, as determined by the 
Secretary of Labor to be prevailing for the corre- 
sponding classes of laborers and mechanics ein- 
ployed on projects of a character similar to the 
eontract work in the pertinent locality, are as set 
forth below. 

(b) Any class of laborers and mechanics not 
listed below employed on this contract shall be 
classified or reclassified conformably to the schedule 
set out below by mutual agreement between the con- 
tractor and ciass of labor concerned, subject to the 
prior approval of the Contracting Officer. In the 
event the interested parties cannot agree on the 
proper classification or reclassifiication of a par- 
ticular class of laborers and mechanics to be used, 
the question, accompanied by the recommendation of 
the Contracting Officer, shall be referred to the Sec- 
retary of Labor for final determination. The wages 
specified in this schedule shall be the maximum 
wages to be paid, subject, however, to Executive 
Order No. 9250 and the General Orders and Regu- 
lations issued thereunder. 
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Pima County, Arizona 
Classification of 


Laborers and Minimum Rates of 

Mechanics Wages Per Hour 
Adobe Vai irs mee eee eccee ese $1.65 
Wir tool operators (Guilbrators))....................-.---------. 90 
Air tool operators (jackhammermen)............-.---------0------ 1.00 
Asbestos W Orie cree on nae 1.50 
Asphalt rakers amd=iromers!......................--..-------. Ne) 
Asphalt header boardmen =. -—....................---.--....— 1.10 
Blaeksuiit ce en... 1.375 
Blaeksmuthis” helpers 2 .............-.----200000- 1.00 
Boil eringles see... ener 1.50 
Boilermakers “helperste................-.......--.-:-:-00: 125 
B21 C hd wives Meee... .-. ce cenne en -os 1.65 
Brieklaers seuCnie i: Wee... 2... eecec coe 1.00 
Carpenters, j@ulmeymiemer-...-...........--...---....:22.02- ee 1.35 
Carpenter’s apprentices: 

USL WOalt CescereseeeeenenEe fe... ......-..---200--n2 10 

2nd” year Ga eee 875 

OTC YG cites oe eee acne 1.00 

OEE nee ese cceenerce TEE 125 
Callers (Seve tap que) Memeteeten---_.......--....20...-000-2 21002 1.125 
Casters |... nn. eee eceet 1.95 
Cenient Dlgelktlawer meme neocon eS 
Cement finishes ones 
Cement fimishensieieid: tegeees................--..0. takes 
Cement finishing machine operators ...................c-cceee 1.50 
Conerete road! Toumimec are tgie---................-20...--ccnccecccee ee 1.375 
Curb, gutter, and sidewalk form setters.....................-. 1.875 
Distributor Crime pcm onan es) 
Distiibitor Operates meee noe e eee eecneecseensse 1.225 
Drillers, comes cing mt neces 1.00 
Drillers, Wag orieeee sn 1.00 
Dumpmen and spo mean... cceeeeenctec 90 
Dumpter drivers, less than 7 cu. yd., W.).¢._..0..... 1.125 
Dumpter drivers, 7 eu. yd. or over W.].¢.....0..00.0.0.. eee 1.25 
Gunite @roundiienieemeenmeent 8... oo. 2 ceases 1.25 
GUnite GUNTGl eee nnn ne cacccec cee 1.00 
Gunite nozzleme ee eee 1,25 
Gunite nozzlemen sang item concoct .90 
Gunite rodinen ..-: eee 1.25 
Gunite mixermen (eee nooo ccecsacsccescceseace ee 1.00 
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Classification of 


Laborers and Minimun Rates of 
Mechanics Wages Per Hour 
Electricians (wiremen and linemen)....................--.-..--.--- $ 1.50 
Electricians’ apprentices: 
Beam OMT INOS PN AA Seo cea aco 2a aaadaanannactuenudeaeasssleeiesceummeneoeeeens col 
Dovel G. TSeKOri ES eee eee eee ee tenet ier rere eres ar .625 
Barre MU MBTITO TUL WS oo ona cosas oce a; :-cncdecncdaeeaouee- eee 9 
stl © TCO ee ee eee an eee ene 875 
Siti, (TU DGS See eee ee ee ee err 1.00 
ST UMMMCVMBU TUR MUD) Sere eee ee 5c vacedendecwasveettecese eee eee DS) 
TPOTEL Gy SRUICGTUN GUIS 9 eee a ee fe oer ee 1:25 
Sit G) TERGYT AI ee nO OY ner et 
Be eeOM CONSUEUCLOLVS .ciscc..cccs---002ece-0yec cen na-sceoeneneeccedeseeenee 138 
ilevemorrconstructors NElPeYS: <..<.:...<2.<-2-+-.0..-ceccceeneese-0s 1.07 
EAEIDROGIIOR ae sel ane alte ech Avene eae ee ee ne se Re 1.65 
LAUSEROTS hahelns eae ne a ae ne 1ah 
Peroni SLOMCWOTKEYS: 2.0221 2e. cece cos tea teen sates teseesceeseecases 1.25 
JURE OSTRLESTSE GSN ALB 01010 0 (C2 [eee ees 1.50 
Nicotine) Kers, O1Nainertall oi... e snc. eccscseasadeneseec-ceeecceieeeees 1.50 
eeipmaron IOUS | PEMITOLCIWS coc secce-ccenepcennesccesnaneceec-eoteoe-woscaaees 1.3875 
Lage eg SE ea a oo) 
[Lag OES, COSI) We a oe 90 
JL KES, WUE |. aaa Be ere ee eee 1.50 
Lagi NEESER N00 6 Lal SR 1.50 
RLS. STIS TSS aaa 3 eo a L370 
A lerenmimiste: MGW OLS. 2s mere re 25. eerecse sets cece dst astcen occ a 
NILE,TEILICGE GIST es ek ups Oe cee eee 1.65 
Mem leesetiers’ helpers) cc occco occ. en ccaeseecseecesgaccecsceenecees Tk 
BU ta AIR sa ee te ee oe onus wa cvacsavieeesleccaesvecse 1.375 
IMiiveiae UNGererounid: CONSETUCTION) ......2..-...-.00.-..0------.- 1.10 
TAY LG LS SEG ree 1.125 
By Ny me OU NC Urey Oe og ba ea Sos ad de sancd das enccncdencsecktdiets 1.65 
WO saiemnyOrmers MOOS) 222. c 2 socc ees eccceseceeaseesessceecs S15 
ESI ETES TOTES ess 1.25 
UES IN STS OE eee rr 1625 
Pea Gens CUMUC HUA L SLGCL 1... .<c-..-..cs---ssc----ccneecesedscees. cates 1.50 
EMIS GURY Re ES UCT 2 giant er psy) 
Pile drivermen (lead and hold mem).................:--:-:-0--+ 1.375 
IPOS VESTS TE Cle ane es 1.25 
MOMS UATGA C6 oe ook odo ect ave ectoecenesaddceseasite sie eee 1.25 
Oem MAP EIS NE] POVS. 2... si..ss.ceceesescs-cscsaseestecsecsuss see ee 1.00 


[PIS SIUS ROIS Sa ee ec 1.50 
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Classification of 


Laborers and Minimum Rates of 

Mechanics Wages Per Hour 
Plasterers’  (endeicmeere 6. ecec cece $ 1.25 
Plum bers: 2 eee eecccc cee 1.50 


Plumbers’ apprentices: 

Ist 6 months 25% of journeymen's rate 
2nd 6 months 32% of journeymen’s rate 
3rd 6 months 35% ot journeymen’s rate 
4th 6 months 40% of journeymen’s rate 
5th 6 months 45% of journeymen’s rate 
6th 6 months 50% of journeymen’s rate 
7th 6 months 57.5% of journeymen’s rate 
Sth 6 months 65% of journeymen's rate 
9th 6 months 72.5% of journeymen’s rate 

10th 6 months 80% of journevmen’s rate 


Posvderinem (Magers) eres. ooo ce eee eee ene 1.25 
Powel Sans) (say mci yin ose. 1.50 
Power equipment operators: 
Alt’ COMpPYCSsOnemeratONiairy ........................--.....e 125 
Alt CON pressoremman able iV pe.......................... 1.00 
Apprentice engineers (oilers, firemen, greasers)........ O75 


Apprentice engineers (tractors, less than 50 hp. with- 
out bulldozers, carry-alls, and similar attachments) 1.00 


Asphalt or conerete spreading machines................--.--- D3 
Asphalt plant engineers or drier firemen...................- 1.375 
Asphalt pllaniienmisa ewe... 8... eee 1.375 
Bateh pilaai is ee ee. oc 1.25 
Cablewavs 2. os... that 1.625 
Carrs-alis; tardenimemeeee 1.625 
Conerete mixersm@pawime ype)... a eeececnns me 1.50 
Onitevacemenci (hist) earn 1.125 
Cemerete mise@icm comin ees... cece oo 1.50 
Cranes, (erricl:s meme noone cae 1.50 
CriSHOTS: 2:2 een eenceee 1.375 
Distributors (bituiminomsysuriaces).......................... 1,125 
Hoists, material pe cece 1.3% 
Matermal loaders, (commevmme ee... ---.-.....---eceseocecoeses 2 
Mechanics (heavy duty repairmen).............................. Lats 
Motor graders 2: eee 1.50 
@werhead electric ei amecmumme es ccc... 1.3875 
Eeike GQrivers ... 25.5 ooo oo codececescesee 1.50 
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Classifiextion of 


Laborers and Minimum Rates of 
Mechanics Wages Per Hour 
TEcTRORR SIS 5 ReReaeentae ee ghee e 7 nreen  e i eee peepeeeen ac $ 1.00 
| PTI COU EE ee cee er eee coer 1.375 
eral visUI1@ WAC I INTCG: eet cee eae caee arate 1.50 
[Peis ae SE a oer er 125 
Siovelse with any or all attaehments............2--2 G25 
CH eRUGTUTNAL PCCD OTS SI eee nee ry ore 125 
See onumerPe iD (DULLIS: 20 fececeeee. cscs ecee ce vnc ss scones occ eepeeme reece 1.625 
Tractor, high lift shovel, 1 cu. yd. and over...............- 1.50 
Tractors, high lift shovel, less than 1 eu. yd........--.....- 1.375 


Tractors, 50 hp. and over with bulldozers, carry-alls, 


PUG SIMMON are EEC MINNCTULS 21.2... -...:22e2.c2se-ccacesasscceneteeeees 1.50 
Tractors, less than 50 hp. with bulldozers, carry-alls, 

ma cal iam aaleatre a etna 6 W101 00S) fc ee pe ee nee ee O25) 
Trenehing machines, smaller than No. 224 ‘‘Buek- 

CAO” og Me 2 co Seer is oe 1.875 
Trenching machines, No. 224 ‘‘Buckeye’”’ or larger..... 1.50 
Nvelliedrillers: and bommesmachines.2.......222.2---...2s.22. 5) 

Tantei @Tk 2: Lae aT oe age 7 ee 1a) 
Linoleum tile setters (rubber, mastic, ete.)--............--.----- 1.50 
TELCOS cle Os al a 1.25 
JEON TAS STO = OTe CRO sh oe 875 
en aStOGS (MOZZ) Ciremymee se. .<sccece es 2. 2c e-ecsaceewevee stasis 25 
amamlasters (Obl tenelens ) ee 2.222. :.s1--<2-22ecrecceseecense access 1.00 
SL NOSIG TOTS SMS GUO) aly Semi 2 ee 1.25 
RStaealeie OS IYUCTY ieee eee oa tees cece sexe eeedenci sete 925 
SSHOCEMORY AGG RS) eR eo 5, 1.50 


Steam fitters’ apprentices: 

ist 6 months 25% of journeymen’s rate 

2nd 6 months 32% of journeymen’s rate 

3rd 6 months 385% of journeymen’s rate 

4th 6 months 40% of journeymen’s rate 

5th 6 months 45% of journeymen’s rate 

6th 6 months 50% of journevmen’s rate 

7th 6 months 57.5% of journeymen’s rate 

8th 6 months 65% of journeymen’s rate 

9th 6 months 72.5% of journeymen’s rate 

10th 6 months 80% of journeymen’s rate 
MUON OF OVA MI LC rC ULES 2. .soc2-caacc.-ceecceeloaeceeccecosandeasceueeeeeuene 1,25 
Stonemasons 1.65 
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Classification of 


Laborers and Minimum Rates of 

Mechanics Wages Per Hour 
‘Teamsters (2) ir 20 90) eee oa ene $ 95 
Tank lout ders scene ecco. 1.50 
Tank builders” telpers)2.-22)=-............---.......-.... — 12a 
Terrazz0 “WOT sr 2... a2... 1.65 
Terrazzo workers helpers 2 ..........................--..... 875 
Til@ 2 SE ELE Ts eee re oon 1.65 
Tile setters helpers 2... --.--.............--: O15 
Tima be pine eee ee... 15 
Truck drivers, 13 cu, yd.and over.........................—— 1.20 


Truck drivers, 7 cu. yd., w.l.c. but less than 13 en. yd... 1.125 
Truck drivers, over 114 tons m.r.c. and over 3 eu. yd., 


but less (hangiseurm nce... 1.00 
Truck drivers, 114% tons m.r.c. and 3 eu. vd. or less........ 85 
Truck drivers, oil and water tankers (2,250 gal. or 

less): 2.2. 25 
Truek drivers, oi] and water tankers (over 2,250 gal.) 

exclusive of trucks or trailers or semi-trailers............ 1.00 
Truek drivers, transit mix, 4 eu. yd. or less.................... 1.125 
Truck drivers, on trucks and trailers or semi-trailers, 

under 9 tonstoar slender Be 
Truek drivers, on truck and trailers or semi-trailers 

Hy rmoraksareniny IOWG Ol OW .. VAs 
Truck drivers) tate vclerqunap....................-..s0.-2.2- ea Ne 
Truck driverseliimibetecatticns ................-.....2----.-. 1.375 
Truck servicentenm sew omenve ).-..:.-.........-<.--.--...-..-. ee 95 


Welders—receive rate prescribed for craft performing 
operation to which welding is incidental. 


SC-5. Payments will be made semi-monthly in 
accordance with Article 16 of the contract. 


SC-6. Bonds. 

(a) Payment Bond. If the contiact exceeds 
two thousand dollars ($2,000.00), the contractor 
agrees to furnish a payment bond with good and 
sufficient surety or sureties acceptable to the Gov- 
ernment for the protection of persons furnishing 
material or labor in connection with the perform- 
ance of the work under this agreement on U. S. 
Standard Form No. 25-A or U. 8S. Standard Form 
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No. 25-C. The penal sum of such payment bond 
will be as follows: (1) When the contract price is 
one million dollars ($1,000,000.00) or less, fifty per 
cou o07o) of the contract price; (2) 9° men the 
contract price is in excess of one million dollars 
($1,000,000.00) and Jess than five million dollars 
($5,000,000.00) forty per cent (40%) of the con- 
tract price; (3) When the contract price is five 
million dollars ($5,000,000.00) ov more, two million 
five hundred thousand dollars ($2,500,000.00). 

(b) Performance Bond. If the contract price 
exceeds two thousand dollars ($2,000.00), the con- 
tractor further agrees to furnish a performance 
bond with good and sufficient surety or sureties 
acceptable to the Government in connection with 
the performance of the work under this agreement 
on U. 8. Standard Form No. 25 or U. 8. Standard 
Form No. 25-B. The penal sum of such perform- 
ance bond will be ten per cent (10%) of the con- 
tract price. 

(c¢) <Any bonds required hereunder will be dated 
as of the same date as the contract and will be fur- 
nished by the contractor to the Government at the 
time the contract is executed. 

SC-13. Commencement and Completion of Work. 
The contractor will be required to commence work 
under this contract within one (1) calendar day 
after the date of the contract, to prosecute said 
work with faithfulness and energy, and to complete 
the entire work ready for use not later than ninety 
(90) days after commencement thereof. The time 
stated for completion shall include final clean-up of 
the premises. 


OU 
Ou 
o>) 


Glens Falls Indemnity Co. vs. 
PLAINTIFE’S EXHIBIT No. 21 


In the District Court of the United States for the 
Southern District of California, Central 
Division 


No. 5021-PH 


BASICH BROTHERS CONSTRUCTION COM- 
PANY, a Corporation, 
Plaintifi, 


VS. 


GLENS FALLS INDEMNITY COMPANY, a 
Corporation, et al., 
Defendants. 


STIPULATION TO TAKE DEPOSITION 


It Is Hereby Stipulated and Agreed by and be- 
tween the respective parties to the above-entitled 
action, that the testimony of Nick L. Basich, a wit- 
ness on the part of defendant Glens Fails Ind. Co., 
in such cause, be taken before C. W. McClain or 
other Notary Public in and for the County of Los 
Angeles, State of California, on Iriday, the 21st 
day of June, 1946, commencing ait the hour of 2:00 
o’clock p.m., at Suite 1050, Petroleum Bldg., 714 
West Olympic Blvd., Los Angeles, California, and, 
if not completed on said day, it may be continued 
from day to day thereaiter until completed. 


It is further stipulated that the testimony may be 
written down in shorthand by a shorthand reporter 
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and thereafter written out in typewriting, and may 
be read and corrected by the witness, and may be 
signed and sworn to by the witness before any 
Notary Public, and that the said deposition and 
testimony, when so taken, may be read and used 
in evidence in said cause on any trial thereof or 
proceeding therein, subject to the same objections 
and exceptions as if said witness were personally 
present on the stand, but without objection or ex- 
ception to the time, place, or manner of taking the 
same, or the form of the question, unless noted at 
the time. ‘That said testimony may be taken pur- 
suant to the provisions of Section ........ of the 
Code of Civil Procedure of the State of California. 


Dated this 21st day of June, 1946. 


STEPHEN MONTELEONE, 
Attorney for Plaintiff. 


JOHN E. McCALL, 
Attorney for Defendant Glens 
Falls Indemnity Company. 
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In the District Court of the United States for the 
Southern District of California, Central Division 


No. 5021-PH 


BASICH BROTHERS CONSTRUCTION COM- 
PANY, a Corporation, 
Plaintiff, 
VS. 


GLENS FALLS INDEMNITY COMPANY, a 
Corporation, and ANDREW DUQUE and 
CARSON FRAZZINI, Co-partners, doing 
business under the name of DUQUE & 
FRAZZINI, 

Defendants. 


DEPOSITION OF NICK L. BASICH 
called as a witness on behalf of Defendant Glens 
Falls Indemnity Company, on Friday, June 21, 
1946, at the hour of 2:00 o’clock p.m. of said day, 
in Suite 1050, Petroleum Building, 714 West 
Olympie Boulevard, Los Angeles, California, pur- 
suant to Stipulation hereto annexed, before C. W. 
McClain, a Notary Public in and for the County 
of Los Angeles, State of California. 


Appearances: 
Stephen Monteleone, Esq., for the plaintiff. 


John EK. McCall, Esq., for Defendant Glens Falls 
Indemnity Company. 
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NICK L. BASICH 
called as a witness on behalf of Defendant Glens 
Falls Indemnity Company, being first duly sworn, 
testified as follows: 


Direct Examination 
By Mr. McCall: 

Q. Mr. Basich, state your full name and address. 

A. Nick L. Basich, 3490 San Pasqual Street, 
Pasadena. 

Q. Have you ever given a deposition before? 

A. Yes. 

Mr. Monteleone: JI have advised the witness of 
the nature of the deposition, Mr. McCall, and he has 
full knowledge of the purpose of it, and I think you 
can dispense with that part of it. 

Mr. McCall: Thank vou, Mr. Monteleone. 

Q. (By My. McCall): Is the firm, Basich 
Brothers Construction Company, a corporation? 

A. Yes. 

@. What position do you hold in the firm? 

A. Right now, President. 

Q. Were you President on or about January 


and February of 1945? A. No. 
Who was President at that time? 
R. L. Basich. 


Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 


When did you become President of the frm? 
In March, 1945. 

Who is R. L. Basich—a brother of yours? 
A brother. 

Where is he located? 
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A. I don’t know the exact address. 1670 Oak 
Knoll Avenue, San Marino. J think that is the 
right number. 

Q. Where is his office? 

A. 600 South Fremont Avenue, Alhambra. 

Q. Is he an officer of the Basich Brothers Con- 
struction Company now? A. Yes 

Q. What office does he hold now? 

A. Treasurer and Vice President, both. 

Q. What position did vou hold with Basich 
Brothers Construction Company, a corporation, in 
February, the early part of February, 1945? 

A. I was Treasurer and Vice President, both. 

@. You kind of switched jobs with your brother; 
is that right? 

A. Well, there is more vice presidents than one. 

Q. Then he is Vice President 

The Witness: Pardon me. This is not on the 
record now. 


(There was a discussion off the record.) 


Q. Then, Mr. Basich, what were vour duties with 
reference to the construction work you carried on 


in February, 1945? A. General Manager. 
Q. And as President since then, you are still the 
General Manager? A. Yes. 


@. On or about the 25th day of January, 1945, 
did you enter into a contract with the United States 
Government for the performance of some con- 
struction work at Davis-Monthan Field, near Tue- 
son, Arizona? A. Yes. 
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Q. Will vou state the nature of the work cov- 
ered by the contract? 

Mr. Monteleone: Just a minute. I object to the 
question and instruct the witness not to answer. 
The contract speaks for itself, Mv. McCall, unless 
you want to know the general nature of the work. 

Mr. McCall: All right. He can state the general 
nature of the work, if he wishes. 

Mr. Monteleone: The contract is a very elabor- 
ate proposition, and covers various phases that the 
witness may not recall now, or be able to indicate 
correctly, and for that reason I will not permit the 
witness to answer the question, unless you want a 
general answer. 

Vine Nie@all-  iimnco1s off the record here: 


(There was a discussion off the record.) 


@. (By Mr. McCall): What I want you to give 
is the general nature of the work covered, by the 
contract. 

A. The nature of the work covered by our con- 
tract was the extension of a taxiway, runways, 
parking aprons, storm drains, drainage ditches, and 


small structures for drainage. 

Q. Did Basich Brothers Construction Company 
sub-let a portion of the work vou have mentioned 
to Duque & Frazzini, defendants in this action? 

Mr. Monteleone: Wait a minute. I am going 
to object to the question as calling for a conclusion 
on the part of the witness, and instruct the witness 
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not to answer that question. If you ask him 
whether or not they entered into a contract with 
Duque & Frazzini in connection with certain 
materials to be used on that job, I have no objec- 
tion. We are getting into a legal proposition, My. 
McCall. 

Mr. McCall: Ma. Monteleone, the instrument 
that I referred to is called, in the body of the in- 
strument, a subcontract, between Basich Brothers 
Construction Company and Duque & Frazzini. Do 
you object to that? 

Mr. Monteleone: I will stipulate, for the pur- 
pose of the deposition, that Basich Brothers Con- 
struction Company entered into a contract with 
Duque & Frazzini, which is designated on the top 
of the contract as a ‘‘subcontract.”’ 

Mr. McCall: What is the date of that contract? 

Mr. Menteleone: February 7th 

The -Witness: I don’t know the date of it off- 
hand. 

Mr. Monteleone: It was February 7th 

The Witness: 1945. 

Mr. Monteleone: 1945—that is right. 

The Witness: You have got the date there, any- 
way. 

Mr. Goodman: February 7, 1945. 

Q. (By Mr. McCall): is that your answeraiii 
Basich, February 7, 1945? 

A. Well, whatever is in the contract. 

Mr. Monteleone: I will stipulate that that is it. 
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Q. (By Mr. McCall): Then what was the 
nature of the work to be performed under the terms 
of the subcontract? 

Mr. Monteleone: I object to that as calling for 
a conclusion of the witness. The contract speaks 
for itself and is the best evidence, unless you want 
a general answer, without going into any of the 
legal phases of the contract itself. 

Mr. McCall: It is all right with me, just what- 
ever answer vou want to give, Mr. Monteleone. You 
may so instruct him, as to how far he can go in his 
answer. 

Mr. Monteleone: I have made my objection. 

A. We had a job there that required rock and 
sand, for the work, and that portion of the material 
was subbed to Duque & Frazzini. 

Q. What is meant by the word ‘“‘aggregate’’ used 
in the subcontract ? 

A. ‘“Ageoregate’’ means the stone and sand. That 
is the meaning of it. It could be gravel, wash 
gravel, out of the river, round, and it could be 
crushed. It could be any way, but it consists of 
rock and sand. 


Q@. As I understand it then, the aggregate con- 
sists of rock or gravel or sand or cement? 

A. No. The cement isn’t there, not as far as I 
know. Of course, [ am no authority on it. 

@. Who prepared the subcontract between 
Basich Brothers Construction Company and Duque 
& Frazzini, if you know? 
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Mr. Monteleone: You refer to the document 
designated as a ‘‘subcontract,’’ Mr. McCall? 

Mr. McCall: ‘That is right, yes. 

A. I don’t know who did it. I think George 
Popovich or you (indicating M1. Monteleone) did it. 

Q. (By Mr. MeCall): When and where did you 
sign it? 

A. I believe it was in our office. I have no 
recollection of when I signed it, but I am satisfied 
it was in our office, because I was in our office at 
that time. 

Q. Where is your office located? 

A. 600 South Fremont, Alhambra. 

Q. When and where did Duque or Frazzini sign 
it? A. I don’t know. 

Q. Will vou give a description, then, as to where 
the contract work of Duque & Frazzini was to be 
performed ? A. I didn’t hear that. 

Mr. McCall: Will you read it, please? 


(The question was read by the reporter.) 


In what location ? 

Thateigmiieht, A. What place? 

Yes. 

At the property of Mr. Golub, approxi- 
mately four miles from the air hase. 


POD 


Q. What direction from the air base? 
A. I couldn’t tell you that. 


Basich Brothers Construction Co. 565 


Plaintiff's Exhibit No. 21—(Continued) 
(Deposition of Nick L. Basich.) 
Q. And that was in Arizona? Bo | VEGS. 
@. Near Tucson? 
A. Kight miles from Tucson. 
My. McCall: This is off the record. 


(There was a discussion off the record.) 


Q. Do you know personally whether Duque & 
Frazzini performed all the terms of their sub- 
contract? 

My. Monteteon: Just a minute. I object to the 
question es calling for a conclusion on the part of 
the witness, and I instruct the witness not to answer 
that question. You can refuse to answer that, Mr. 
Basich, under my instructions. That is for the 
Court to determine. Just refuse to answer it. 

Mi. McCall: Then you refuse to let the witness 
give any answer on that? 

Mr. Monteleone: I do, on that question, Mr. 
McCall. if vou confine yourself to particulars, I 
have no objection, but to that general question | do. 

Q. (By Mr. McCall): In what particular, if 
any, did Duque & Frazzini fail to perform the terms 
of their subcontract ? 


Mr. Monteleone: Again I am instructing the 
witness, objecting to the question, on the ground 
that it calls for a conclusion on the part of the 
witness, a conclusion of law, and instruct the witness 
not to answer that question. J have no objection to 
the witness testifving as to any particulars as to 
what Duque & Frazzini did or did not do. 
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Mr. McCall: That is all this question asks for. 

Mr. Monteleone: All mght. But don’t ask a 
question that calls for a conclusion of law. 

Mr. McCall: Will you read the question again, 
My. Reporter ? 

(The last question was read by the reporter.) 


Mr. McCall: You are instructing the witness not 
to answer? 

Mr. Monteleone: Not to answer that question? 

Mr. MeCall: On what ground ? 

Mr. Monteleone: On the ground that it calls for 
a conclusion of law. 

Mr. McCall: I wasn’t asking for the law. I 
was asking for facts. 

Q. (By Mr. McCall): In what particular, if 
any ? 

My. Monteleone: I am still going to stand on 
that instruction. J have no objection to the witness 
testifving to what Duque & Frazzini did or did not 
do in connection with the prosecution of the work. 

@. (By Mr. McCall): How many superintend- 
ents did Basich Brothers Construction Company 
have on the prime contract job, 1f any? 

A. One general superintendent. 

@. What was his name? 

A. George Kovick. 

@. And, as general superintendent, what was his 
duty on the job? 

A. Like all other general superintendents. 
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Q. In charge of the entire project? 

A. In charge of the entire project. 

Q. How many foreman, if any, did Basich 
Brothers Construction Company have on the prime 
contract job? 

A. They had plenty of them. I don’t know off- 
hand. 

Q. Could you give the names of any of them? 

A. Really, I don’t know, except they were prac- 
tically all new ones, except a few old ones that I 
had. If you want to know a couple of names that 
I know—— 

Q. Just give the names of those you know. 

A. One of them is Jim Kucinar. Another one 
is John Hasich. 

Q. Now, did Duque & Frazzini use only their 
own machinery and equipment on the job, or did 
they use also some of your machinery and equip- 
ment? 

A. Yes; they used our crushing plant, and odds 
and ends, off and on, but steadily they used the 
plant. 

Q. And the rock plant belonged to you? 

A. Yes. Pardon me. This is off the record. 


(There was a discussion off the record.) 


Mz. Monteleone: i want that on the record. 

Q. (By Mr. McCall): Will vou go back and 
give use just exactly what equipment and machinery 
of yours they used. 
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A. You have got everything on the records there 
some place, but I know they used the plant all the 
way through. They wasn’t able to rent certain 
pieces of equipment from anybody, so we have got 
to go out and rent it from somebody else and re- 
rent it to them at the same prices. We did that, 
and some we rented to them from day to day, some 
by a weekly basis, some by a monthly basis, and 
some by an hourly basis. 

Mr. Monteleone: Mr. McCall, we have prepared 
a bill of particulars, I think, for these various 
items, which you will have. 

Mr. McCall: And that will correspond with this. 
It may be a little over-reaching, but it won’t hurt 
anything. 

The Witness: I can’t tell exactly, but the books 
have got everything. 

Mr. McCall: JI am sure that vour attorney, Mr. 
Monteleone, has explained to you that, after this 
deposition is taken down in shorthand and then 
transcribed, you will have an opportunity to read 
it over and make any corrections you want to make. 

Mr. Monteleone: He understands that. 

The Witness:. I understand that. 

Mr. McCall: That is, corrections to the answers, 
but not as to the questions. 

Mr. Monteleone: Yes. This is off the record. 


(There was a discussion off the record.) 
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Q. (By Mr. McCall): I believe you said Duque 
& Frazzini used a rock crushing plant belong to 
you? A. Yes. 

Q. Did they use that from the beginning of the 
job, or did it come on after the beginning? 

A. To my recollection, it was around the first 
they started to use it, around the first of April, in 
that neighborhood somewhere. 

Q. What was the name of that plant that you 
refer to? 

A. Pioneer, Pioneer V-48. 

Q. On what date did Duque & Frazzini begin 
work on the subcontract in question? 

A. I don’t recollect that date. 

Q@. When did you personally first go on the job 
at Davis-Monthan Field? 

A. Which way do you mean? 

Q. After you took over the job and started con- 
struction, when did you go on the job at Davis- 
Monthan Field? 

A. I was on the job—I figured the job, and i 
was on the job right after [ did it, and I was on 
the job off and on all the time, but what dates I 
don’t know; I can’t state those dates. 

Q. You were on the job from the beginning to 
the end, every day or so, or every few days; is that 
right? A. Off and on. 

Q. But you do not know of your own knewledge 
the date that Duque & Frazzini started on this ag- 
eregate or subcontract work? 
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A. No, I don’t, right now, but it is in the records. 

@. Do you have the records with you? 

A. No. 

@. I take it you were not present at the site 
you have mentioned, some four miles from the main 
job, when Duque & Frazzini started work? 

A. I was on the job when Duque & Frazzini 
started moving in, if that is what you want. 

Q. What time was that, when they started mov- 
ing in? 

A. I don’t know the date—some time in Feb- 
Fileuy. 

Q. Were you out at the site you have described 
above ? A. Yes. 

Q. What machinery did they have moved on to 
the job when vou were there? 

A. A part of the plant. 

Q@. Was that before February 19, 19452 

A. I hehieve so. 

«). And then did your plant reach the site of the 
subcontract work, where the work was to be done 
by Duque & Frazzini, prior to February 19, 1945? 

A. Our plant? 

@. Yes. 

A. I don’t recollect what day, but it was moved 
out there sometime at that time. 

Q. Then you would say that your Pioneer plant 
was moved on to the site where the gravel and ag- 
gregates was to be produced some time the latter 
part of February, 1945; is that right? 
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A. I believe it would be between the 15th and 
25th. 

Q. Did Mr. George Kovick, your general super- 
intendent, have charge of constructing this Pioneer 
plant? 

The Witness: This is off the record. 


(There was discussion off the record.) 


Q. (By Mv. McCall): I will ask you to explain, 
for the record, who constructed, on the subcontract 
site, the Pioneer rock crushing plant that you have 
mentioned ? 

A. We did, by order of Duque & Frazzini. They 
ean’t get the men, so they used our men. 

Q@. And that was under your supervision, or 
whose supervision ? 

A. Duque & Frazzini, and also the superintend- 
ent, to see that they set up the plant right, that they 
won't wreck the plant, or something like that. 

@. What was his name? 

A. George Kovich. 

Q. Then what time did this Pioneer plant start 
operating ? 

A. Oh, in the neighborhood of April first. 

Q. Did Duque & Frazzini have any other plant 
operating in the production of material before the 
Pioneer plant started? A. Two. 

(. They had two plants before that? 

A. Yes. 


Q. When did Duque & Frazzini start operating 
the first plant to produce material ? 
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A. Some time in February—I think between the 
20th and 25th, one of those dates. 
Q. How many plants did they start operating 
in February? ite sist one. 


Q. Do you know how much material and what 
kind of material that plant produced in February? 

A. That plant was set up for the crusher 7m 
base. That means all material combined together, 
such as sand, dirt and gravel, crushed. 

Q. And vou say that first plant of Duque & 
Frazzini’s started operating the latter part of 
February ? 

A. Between the 20th and 25th. 

Q. Then when did they put in the second plant, 
if ever? 

A. I don’t know when thev completed it or the 
day thev started, but they started some time im 
February, and I think the first production of that 
plant they put tm, the second plant, was sometime 
between the 25th of March and the ist of April. 

@. What were those dates—the beginning of the 
second plant installed by Duque & Frazzini? 

A. Thev started some time in February, I hbe- 
iiexe: 

Q. That is, as I wnderstand it, then, the first 
plant that was installed by Duque & Frazzini 
started operating between the 20th of February and 
the Ist of March? 

A. Yes, between that time. 
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@. And the second plant that they installed 
started operating between what dates? 

A. The 25th of March and the Ist of April. 

Q. Between the 25th of Mareh and the Ist of 
April? A. Yes. 

Q. And the Pioneer plant which was constructed 
started operating about April 1, 1945? 

A. Between the Ist and 3rd or 4th, something 
like that. I don’t know the date exactly. 

@. But it was within 


A. But it was within five days there. 

@. Who owned the first plant they started op- 
erating at the job? A ft dont kno. 

Q. What was that plant ealled? 

A. I think it was a home-made affair. I don’t 
know if there was any name to it. 

Q. What kind of aggregate, if any, did it pro- 
chice? A. A crush run base. 

@. Rock-erush ? A. Yes. 

Q. What kind of aggregate did the seeond plant 
produee ? 

A. it was supposed to produce gravel for con- 
crete paving. supposed to produce material for that. 

Q. And the third plant, that was owned by vou, 
the Pioneer—that made three plants, didn’t it? 

A. Yes: and they have got one more besides 
thet. 


Q. Which made a total of four plants on 
the job? 
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A. Sometimes four plants in there. 

@. Then the third plant that belong to you was 
4/1/45, or thereabouts? 

A. Something like that. 

@. When was the fourth plant installed? 

A. In that neighborhood, from March 15th to 
April Ist. 


@. What did it produce? A. Sande 

Q. Rock? A. Sand. 

@. Sand? A. Yes. 

@. Did the first plant that was installed produce 
anything except rock at any time? A. No. 


Q, What is all 14 produced ? 

A. That is all it produced. 

Q. Was rock the only thing they produced for 
you prior to the 25th dav of March, 1945? 

A. That is all they produced. 

Q. Did they produce any sand in that time? 

A. The sand plant was set up in March—I don’t 
know what date, but between the 20th and the first 
of April, anyvway—and they produced some sand. 
out there. I don’t know what date. Of course, it 


wasn’t anv of our business to say when they pro- 
duced it, and they could do it as they wanted to. 

@. How many times, if any, were you out on 
the job of Duque & Frazzini between the 20th day 
of February, 1945, and the 25th day of March, 
1945? 

A. I don’t know, but any time I was over there 
I was every day in that pit. And Duque wasn’t 
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there the first time, but Frazzini was there all the 
time; every time I was there Frazzini was there, 
but Duque wasn’t there for quite a few days—I 
didn’t see him on the job. 

Q. What was the first time you were there— 
when in February, 1945? 

A. like I told you, the day they moved the 
stuff in, the first part of the plant. I don’t know 
what date. 

Q. It was around the 20th of February, was it? 

A. Before that. 

Q. Were you there on the 19th and 20th of 
February ? A. I don’t know. 

@. You don’t know, then, whether they started 
operating this plant on February 19th or not? 

A. I don’t know, but I think we have got rec- 
ords of it. 

Q. From whom did you get those records? 

A. At the time we took the material. 

Mr. McCall: The witness didn’t understand the 
question. Will you read the question to him? 

Mr. Monteleone: I think he did. Their records 
will show when they first started to haul material 
from the plant. 

Mr. McCall: My question was, from whom did 
he get the records? 


The Witness: From our own records. 
QQ. (By Mr. McCall): What officer or employe 
of your corporation made up the records? 
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A. Naturally, when I go out there, the first load 
we took out of the Duque & Frazzini plant, that is 
in our records. 

@. Do you know what date that was? 

A. No, I don’t know when. 

@. Do you have the records here? 

A. I think the records are some place. 

Q. Did your general superintendent make you 
a daily record of the operations of Duque & Fraz- 
zini and send it to your Alhambra office? 

A. No. 

Q. Now, state, if vou can, Mr. Basich, the date 
that Duque & Frazzini did the last work on the 
subcontract. 

A. Oh, I believe they pulled off the job—— 

Mr. Monteleone: Mr. McCall, when you referred 
to the subcontract, you referred to the mstrument 
designated as *‘Subcontract’”’; is that right? 

Mr. McQall: That is right. [ am just gome 
by the instrument. It will be stipulated that when 
I refer to the subeontract of Duque & Frazzini I 
am referring to the instrument which purports to 
have been executed between Basich Brothers Con- 
struction Company and Duque & Frazzini on the 
7th dav of February, 1945, and which bears on its 
face the word ‘‘subcontract’”’, and to which the 
attorney for the plaintiff objects on the ground that 
he claims that it is not a subcontract. 

Mr. Monteleone: Wait aminute. You are wrong 
there. J do not claim or disclaim that it is a sub- 
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contract. I merely take the position that whether 
it is or is not is a legal proposition for the court’s 
interpretation, and not for you or me to interpret, 
and I don’t want this witness on record as giving 
his own conclusion of law as to whether it is a sub- 
contract or not. 

Mr. McCall: Outside of that, you do not object 
to my referring to it by the name that it bears? 

Mr. Monteleone: That is right. 

Mr. McCall: Now wonld you refer back to the 
question, My. McClain, which was, ‘‘When did 
Duque & Frazzini do the last work on the sub- 
contract’’?? Will vou read that back to the witness? 


(The last question was read by the reporter.) 


A. As far as I remember it was in the first part, 
the first week in June, they pulled off the job and 
refused to proceed with the work. 

Q. (By Mr. McCall): As I understand it, Mr. 
Basich, you are not able to state definitely the first 
day that Duque & Frazzini produced some material 
on the job? 

A. Definitely, that is correct. 

@. But they did produce, with one plant, some 
material on the job, the last week in February ? 

A. I believe between the 20th and the 25th. 

@. Between the 20th and 25th? 

A. Of February, yes. 

Q. Then did Duque & Frazzini work continu- 
ously on the job from the time they started, on the 
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20th or 25th of February, 1945, until the first week 
in June, when you state they pulled off the job? 

A. They were on the job continuously. I don’t 
know that both of them were on the job, but Duque 
& Hrazzini were represented there. 

®. Who completed the work referred to as the 
‘‘subcontract’’? 

Mr. Monteleone: You mean who did the physi- 
cal completion of it? 

Mr. McCall: No. I imagine laborers did the 
physical completing of the job. 

Mr. Monteleone: It is our contention that the 
work was completed for the benefit of your company 
and Duque & Frazzini, and the physical part of it 
was done by the Basich Brothers firm. 

Q. (By Mr. McCall): Js that your answer? 

A. That is right. 

Q. That it was done by Basich Brothers? 

A. That is right. 

Q. Did Basich Brothers complete the work by 
its own foree, or sub-let the work to some other 
contractor? 

A. We completed the work with our own foree, 
by hiring this equipment, and paid for the same, 
and hiring the men and paying them, and all the 
other work, with the exception of one crushing 
plant that we leased at so much a cubic yard, truek 
measure. 

Q. And who did that one plant belong to? 

A. PDOC, of Tueson, Arizona. 
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Q. Then did Duaue & Frazzini, while they were 
on the job with the plant vou have mentioned, pro- 
duce 1600 cubic yards of material per day? 

A. They were capable. 

@. Then when did they first produce 1600 aoe 

yards of material per day? A. I don’t know. 

@. Your records would show? 

A. They will show whatever we took. But I 
want you to understand, Mr. McCall, all the con- 
erete material, aggregate, produced by Duque & 
Frazzini, that was deilvered to the stock pile by 
them, and therefore we didn’t know how many 
yards they put in there. On a crusher-run base, 
they produced it, and we were supposed to take 
whatever we could use in connection with our job, 
and the rest of it was supposed to be stock-piled. 
So they were stock piling, and we took the material 
at the same time. Therefore I can’t tell you cor- 
rectly how much they produced. 

Mr. McCall: Will vou read that last part back 
to him? 

(The last answer was read by the reporter.) 


A. (Continuing): That is on the one plant; 
that is on the crusher run plant. That is the first 
one they sent in. 

Q. The first one they sent in? 

A. Yes; that is right. 

Q. Do you know the total amount of material 
produced for you by Duque & Frazzini while they 
were on the job? A. I don’t know offhand. 
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Q. Do you have a record that would show that? 
A. Yes. 
Q. Then you do not have that record with you? 
A. Not with me, no. 
My. Monteleone: Off the record. 
(There was a discussion off the record.) 
Q. (By Mr. McCall): Approximately how 
many men did Duque & Frazzini work? 
A. I don’t know. 
Q. Did Duque & Frazzini have a superintendent 
on that job? 
A. I don’t know. They have got somebody im 
charge. 
Q. Did they have a man by the name of Albino? 
A. Yes. 
Q. Is he working for you now? A. Wie 
Q. Prior to the time he went on the Duque & 
Frazzini job he was with you, was he not? 
A. Off and on. 
Q. Off and on? ees. 
Q. Who paid the wages or salaries for the em- 
ployes of Duque & Frazzini? 
Mr. Monteleone: You mean who handed the 
physical money to them; is that correct? 
The Witness: J didn’t get that. 
Mr. McCall: Will you read it to him, Mr. Re- 
porter? 
(The last question was read by the reporter.) 


A. We did, on their request, on Duque & Fraz- 
zini’s request, as provided in the contract. 
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Q. (By Mr. McCall): Compensation was car- 
ried on the subcontract job, was it not? 

A. We charged them for the compensation, and 
the men were covered under our compensation. 

Q@. Under your compensation ? A. Yes. 

Q. Then in the insurance pohey of compensa- 
tion, instead of Duque & Frazzini being named as 
the employer, Basich Brothers Construction Com- 
pany was named as employer; is that right? 

Mr. Monteleone: You mean in the policy itself? 

Mr. McCall: Yes. 

Mr. Monteleone: That is, 1f you know, Mr. 
Basich, how the policy reads. 

A. JI don’t know how the policy reads, but I 
know this much, that whatever is covered in our 
payroll is covered with our insurance, and we 
agreed to advance the money and pay the men, so 
it is nm our payroll, and charge the same to Duque 
& Frazzini, according to the contract. 

Q. All the employes, then, of Duque & Frazzini 
were on your payroll? A. Jf think so. 

@. And on your insurance roll all the time? 

A. Yes. 

My. Monteleone: Now, whether it was or not—— 

The Witness: I don’t know that. 

Mr. Monteleone: Don’t answer that. 

The Witness: You know that, but I don’t know. 

Q@. (By Mr. McCall): Do you know who is 
named as the employer in the public lability and 
property damage insurance policy? 

A. No, I don’t, offhand. 
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Q. ‘Did the State of Arizona carry the compen- 
sation policy? A. The State of Arizona? 

@. The State Fund? A. Yes. 

Q. Who earried the lability insurance on the 
subcontract job, for property damage? 

A. I don’t know that. I don’t think we did. 

Mr. McCall: Off the record. 


(There was a discussion off the record.) 


Q. (By Mr. McCall): Did Basich Brothers 
Construction Company deduct the 20 per cent with- 
holding tax and send it to the Government? 

On the labor? 

On the labor. 

On the payroll? 

On all the employes. 

On the payroll. 

Of Duque & Frazzini? 

Yes, we did. 

r. Monteleone: ‘That is, it was a matter of 
bookkeeping, wasn’t it? 


SrPoropor 


A. It was just a matter of bookkeeping, and a 
matter of law, that you have to take it off, as long 
as you have got it on your payroll. 


Q. (By Mr. McCall): Then in the income with- 
holding tax return which was filed with the Federal 
Government covering the employes on the subcon- 
tract work, Basich Brothers Construction Com- 
pany was named as the employer, or were they? 

The Witness: Pardon me. Off the record. 
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Mr. McCall: May it be stipulated that. you will 
furnish to me, as attorney for the defendant, the 
name which is shown on the public liability policy 
as the employer, and the name which is shown on 
the compensation policy which was carried as the 
employer for the men of Duque & Frazzini, and 
the name shown as employer on the income with- 
holding tax return filed with the Federal Govern- 
ment on all the subcontract work referred to in 
the subcontract of February 7th? 

Mr. Monteleone: Oh, yes, I will give you that 
information. 

The Witness: And old age and Social Security 
too. 


Q. (By Mr. McCall): Did Basich Brothers 
Construction Company keep a daily record of the 
material furnished by Duque & Frazzini while they 
were on the job? 

A. On that answer, I can tell you what they tell 
us they produced. Yes, we have those records. 

Mr. McCall: Will you read that back to me? 
I didn’t quite understand the answer. 


(The answer was read by the reporter.) 


Q. (By Mr. McCall): The only records that 
you have are the records given you by Duque & 
Frazzini ? A. Of daily production, yes. 

Q. On daily production ? A. Yes. 
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Q. Didn’t this Mr. George Kovick keep a daily 
record of production ? 

A. No. But we kept what Duque & Frazzini 
tell us they produced, but we keep a record of what 
we took. 

Q. All the material which you got from Duque 
& Hrazzini was hauled by your trucks, was it not? 

A. From the location of the plant to the job, 
yes. 

Q. And you kept daily records of all the trucks 
which hauled the material from the subcontract job, 
four miles from your job at Davis-Monthan Wield; 
is that right? 

A. Whatever we took from the plant, we kept 
a record of that. 

Q. Did you keep the record by vards or by truck 
loads ? 

A. The concrete material, we kept how many 
yards of concrete we poured, and those have been 
weighed on the scales to our batching plant. 

@. That is, all the material and aggregate pro- 
duced by Duque & Frazzini under the subcontract 
was weighed at the batching plant before it went 
into the concrete; is that right? 

A. The concrete material, yes. 

Yes. 


‘The concrete material only. 


OPO 


What do you refer to as concrete material ? 
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A. What went into concrete, the ones incorpo- 
rated in concrete, rock and sand. 
Produced by Duque & Frazzini? 
That is right. 
What other material did they produce? 
Crusher run. 
What was that used for? 
For base. 
That was the conerete base? 
Under the concrete. 
Did you use any other material ? 


2 ee ee 


. They produced a plant mix material for 
black stuff. 

@. What is plant mtx material? 

A. That consists of sand, rock and muck sand. 

@. And that is all mixed together and put over 
what ? 

A. Well, I don’t know—it was put on top of 
the crusher run. 

@. And the concrete run then was put on top 
of that? A. No. 

Q. What was put on top of that? 

A. Nothing. 

Q. That was the apron? 

A. No. That was the outside of the concrete 
apron, the concrete aprons and roadways and taxi 
ways; that was put on the outside edge, and that 
was weighed by the ton. 

Q. You paid Duque & Frazzini by the ton on 
that ? A. That is right. 
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Q. As I understand it, then, your men kept a 
daily record of all the truck loads hauled from the 
subcontract job to your job; is that right? 

A. On crusher run, yes. 

Q. Which one of your men kept that record— 
Kovick? A. What do you mean? 

Q. The record of all of the truck loads of mate- 
rial you just mentioned ? 

A. Well, someone kept a record, but not Ko- 
vick, but they were given to Kovick every night. 

®. Do you know if the record was given to him 
by Albino? 

A. No. Albino had nothing to do with this. 

Q. Anyway, the material was not paid for until 
it went in place on the job? 

A. That is right, and we didn’t accept the ma- 
terial until we took it, therefore Albino wasn’t a 
Daiteok wiateat ally 

Q@. Then the record was turned in by someone 
to George Kovick? 

A. By the timekeeper or bookkeeper or some- 
one—I don’t know. 

Q. And George Kokick turned it in to your 
company ? | 

A. On conerete paving, we have got two records 
on that. 

Q. What records are those? 

A. We have got the records of the batching 
plant, how many batches and how heavy those 
batches were, and the weight of the batch, every 
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batch, and then we have got records on the mixer 
that registers every batch on the automatic regis- 
ter. We always keep the register. 

Q. Then these reports that you have just men- 
tioned were sent daily to your head office in Al- 
hambra ? A. Not. daily. 

(. How often were they sent? 

A. We kept a monthly record up there all the 
time. 

@. Did Basich Brothers Construction Company 
own the land from which Duque & Frazzini got the 
material ? A. No. 

@. Did Basich Brothers Construction Company 
lease that land from someone else? 

A. I myself made a deal before I put in the 
hid on the job, on a royalty basis. 

@. Was George Kovich on the job as superin- 
tendent for you all through February and March 
and April of 1945? 

A. What day George Kovick started work I 
don’t know. It was some time in February, I be- 
lieve, or it must have been February and he stayed 
on the job until the job was finished. 

Q. Do you know where he is located now? 

A. In Fresno, California. 

Q. I believe vou said that the only material pro- 
duced in February by Duque & Frazzini was rock 
from the first plant that they installed; is that 
right? 
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A. Crusher run from the first plant they in- 
stalled. 

Q. Well, how much material in February and 
March did they produce per day, if you know? 

A. I don’t know. 

Q. When did you first learn, if you ever did, 
that they were not producing 800 vards per day 
per plant of suitable material ? 

Mr. Monteleone: This is off the record. 


(There was a discussion off the record.) 


Q. (By Mr. McCall): When did you first dis- 
cuss with Duque & Frazzini, if at all, the question 
of their producing enough suitable material ? 
When did I first discuss it with them? 
Yes, if you ever did discuss it with them. 

I discussed it with them some time in March. 
What time in March was that? 

I don’t know the date. I couldn’t say it. 
Where did this discussion take place? 

At the job. 

Out at the job? BS ERS. 

Who was present at that time? 


POOPoPoOPOoP 


1 wouldn’t say who was present. I am satis- 
fied that Kovick was and Frazzini. 

@. What was said by you to Frazzini at that 
time ? 

A. I asked him how he figured to produce the 
material, and he told me all about it, how to do it; 
and I asked him, I said, ‘‘F'razzini, you had better 
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stock pile some material.’’ Well, he don’t like stock 
pile, because it costs them money to stock pile. And 
that is all I can say to him, because I can’t tell him 
what to do. I thought he was going to put on two 
shifts when the time comes. 

Q. Did you tell him so? 

A. No, I never told him to put on two shifts. 

@. Approximately what time in March was this 
talk with Frazzini? 

A. I don’t know. It must be the first part of 
March, I believe, or somewhere around the last of 
February or the first of March. 

Q. The last of February or the first week in 
March? 

A. Some time in there. 

Q. Up to that time he hadn’t produced any? 

A. Yes; he had produced what we could use, 
plenty for us to use. 

@. Plenty of what? A. Crusher run. 

@. But nothing else? 

A. We didn’t need it. 

Q. You say he had produced plenty up to that 
time for you to use. What was the occasion of your 
complaint to him at that time? 

A. TI didn’t complain. I just asked him how did 
he figure to produce material, and how fast, and 
everything else. 

Q. But up until that time he had produced all 
the material vou needed ? A. ¥es. 
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Q. And the only thing von had needed was 
some reek? 

A. Crushing reek, res, gravel base. 

Q. How mueh,. then, had vou needed? 

A. T don't know, but he produced all we needed. 
TY don’t know how much. 

Q. Do vou know whether or not it had reached 
800 eubic vards per day? A. I don't know. 

Q. You don't knew that? A. Na. 

@. When was the next time vou discussed with 
either DPuqne or Frazzini the question of them 
furnishing you adequate material? 

A. I thmk it was the last part of Mareh. 

Q@. Where did that disenssion take place? 

A. At the place there. 

@. With Frazznni again? 

R&R. With FPragzini agam. 

Q. Was George Kovick with vou again? 

A. Yes. 

@. Was that the first time you had been back 
on the job since this first discussion vou just Yre- 
ferred to? A. I don’t know. 

Q@. You might have been back on the job hetween 
thase times? 

A. I might. Of course. my diarv would show. 
but I haven't got it with me. 

Q@. Was anvone present besides vou and Frazzini 
that time? A. I think Duque was, that time. 

Q. What was said then about them producing 
material ? 
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A. I said to them, I asked them to produce 
material for concrete, and when was it going to he 
ready, because we were ready to start. 

Q. Ifad they produced anv material for concrete 
up to that time? A. No. 

Q. Did thev tell vou why they had not produced 
material for concrete up to that time? 

A. They told me it cost too much to stock pile 
a big pile, and they didn’t have a plant to set up. 
I suppose. I don’t know what it was. I didn’t ask 
them, because it was none of my business. 

@. When was the next time you discussed with 
Duque & Frazzini the question of furnishing ma- 
terial under the subcontract? 

A. At that time. when I was asking them how 
they figured to produce material, the answer tna‘ 
they gave me, to my estimation. wasn't satisfactory. 

Q. What was the answer? 

A. They said they were going to run one shift, 
and they were going to produce so much, and, to 
my estimation, they wasn’t able to. 

@. What time was this? 

A. The last part of March. 

Q. That was the last talk rou had with them? 

A. Yes—or the first part of April. 

Q. What did vou savy to them at that time? 

A. I didn’t say nothing to them. | get Mr. 
Monteleone or someone to get in touch with Mr. 
Bray. 
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Q. Where did you say you signed this sub- 
contract with Duque & Frazzini? 

A. Some time in February. 

@. And where was that? 

A. I believe in our office. 

@. Was there attached to that subcontract at 
that time a copy of your contract with the War 
Department ? 

A. J don’t know, but we had the contract in 
the office. 

Q. Did Basich Brothers Construction Company 
ever give to Duque & Frazzini a copy of its contract 
with the War Department on this Davis-Monthan 
Meld? A. You mean our contract? 

Q. Yes. A. They had access to it. 

Q@. Did vou ever give them a copy? 

A. I don’t Know. 

Q. Do you know how much material was pro- 
duced by the first plant that was moved on the job 
up wntil, say, the 15th of March. 1945? 

A. JI don’t know. 

Q. Mr. Basich, I will show vou what purports 
to he a copy of a letter of June 8, 1945, dated at 
Tucson, Arizona, addressed to Basich Brothers 
Construction Company at Tucson, from Duque & 
Frazzini, which reads in part: ‘‘You have now 
moved into the gravel pit near where we are work- 
ing and have started to produce and are producing 
the materials which we are required to produce and 
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furnish under our contract with you.’’ Do you 
know if you received that letter? 

A. I suppose we did, but I am not so sure it 
is word for word, but we did receive a letter. 

Q. This letter of June 8, 1945, further states: 
‘“We are suspending our operations until vou cease 
producing the material which we are required to 
produce under our contract, and unless you do 
immediately cease and remove the new equipment 
we will remove our equipment from the job aid 
treat this as a breach of and a termination of the 
contract.’’ Did you receive such a letter from Duque 
& Hrazzini? 

A. I don’t know the contents of it, but we got 
a letter from them. 

Mr. McCall: I will ask, Mr. Monteleone, if it 
may be stipulated that this is a copy of the original 
letter ? 

Mr. Monteleone: If you say it is. I have a copy 
of a similar letter, so I assume it is a copy of ihe 
original. 

Mr. MeCall: Will you produce the original at 
the pre-trial? 

Mr. Monteleone: Yes, we will produce it. If 
not, you may be permitted to use the copy. 

MMi. MeCall:™ Thank you. 


Q. (By Mr. McCall): After the receipt of this 
letter of June 8, 1945, from Duque & Frazzini, did 
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Basich Brothers stop producing material at the 
subcontract site? 

A. No. They didn’t stop. 

@. How long at that time had you been pro- 
ducing material with your own plant and men, as 
distinguished from the operations under Duque & 
Frazzini? A. A day or so. 

@. <A day or so? (Noe NSS. 

Q. Did Duque & Frazzini leave the job? 

A. They did. 

Q. What date was that? 

A. They stopped operations on the 8th or 7th, 
one or the other. 

Mr. Monteleone: Two davs previously, about 
the 6th. 

The Witness: TI think it was the day hefore this 
letter was written. 


Q. (By Mr. McCall): Then did Basich Broth- 
ers continue the job from June 8th on until it was 
complete? 

A. For the benefit of Glens Falls, yes. 

Mr. McCall: I move that that be stricken as not 
responsive, “‘For the benefit of Glens Falls.’’ 

Mi. Monteleone: In other words, vou are trving 
to minimize the loss of your insurance company. 


Q. (By Mr. McCall): Then vour answer is that 
Basich Brothers did continue with the work after 
Duque & Frazzini, you say, pulled off the job, until 
the work was completed; is that right? 
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A. I think, to answer that, we did continue the 
work, but wrote a letter to Glens Falls giving them 
so many days to arrange this, to take up on their 
bond, take up the contract to finish it, or let us 
finish 11. 

Mr. MeCall: I move that the answer be stricken 
as not responsive to the question and as self 
serving. 


Q. (By Mr. McCall): I will ask vou, Mr. 
Basich, if you continued the work of producing 
material which is mentioned in this subcontract with 
Duque & Frazzini with the same machinery that 
Duque & Frazzini was using? A. No. 

@. What? 

A. Not all of it—a portion, ves. 

Q. What machinery did you continue to use 
with Duque & Frazzini was using? 

A. Duque & Frazzini removed all of their equip- 
ment except one electric motor. 

Q. What machinery was left, then, when they 
removed all their equipment? 

A. They removed all their equipment. 

Q. All the equipment that was left belonged to 
you, did it not? A. No. 

Q. Who did it belong to? 

A. Qne plant belonged to PDOC, and one shovel 
belonged to Tempe-Stone, and there was a lot of 
other small equipment from different people. 

Q. At the time they pulled off the job, then, 
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they did not own a plant of any kind, did they? 

A. They moved theirs. 

@. Did vou keep the same employes they were 
uslug? A. <Anvone that wanted to work. 

@. Did Mr. Albino stay on the job? 

A Ves. 

Q. Until it was completed? 

A. That is right. Well, I don’t think it was 
complete. I think he got hurt before the completion 
of the job. 

Q. He got hurt before? A. I think so. 

@. And he went on compensation then? 

A. Yes, and he is still on compensation, I 
believe. 

Mr. McCall: This is off the record. 


(There was a discussion off the record.) 


Q. (By Mr. McCall): Then he was injured 
hefore the job was completed? 

A. J think he was, ves. What dav, I don’t know. 

Mr. McCall: This is off the record. 


(There was a discussion off the record.) 


Q. (By Me, McCall): I will show you aie 
purports to be a letter addressed by Basich Broth- 
ers Construction Company, and signed N. L. 
Basich, dated April 5, 1945, addressed to Duque & 
Frazzini, Tonopah, Nevada, a copy of which was 
apparently sent to Glens Falls Indemnity Company 
at Los Angeles, and ask you if that is your sig- 
nature ? A. That is right. 
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Q. In this letter you state to Duque & Frazzini 
that in their contract dated February 7, 1945, they 
agreed to commence crushing material with one 
plant on February 19, 1945, and you state: ‘Your 
attention is directed to the fact that the plant did 
not commence work on February 19th.’’ When you 
wrote that letter to Duque & Frazzini, did you know 
of your own knowledge that they did not commence 
work on February 19th? 

A. They didn’t start producing February 19th, 
no. 

Q. And you knew that of your own knowiedge? 

A. Yes, but they started working on the plant 
before. 

Q. But they cid not commence crushing on i’eh- 
yuary 19th? A. No. 

@. Do vou know what day they did start 
crushing ? 


in the record three times. 
Mr. Monteleone: That is February ? 
A. February, ves. 


Q. (By Mr. McCall): Now, you state in this 
letter that they are using vour tools and equip- 
ment. What tools and equipment belonging to the 
Basich Brothers Construction Company were Duque 
& Hrazzini using at that time? 

A. Well, I think vou have the record to take 
it from. Of course, I can’t tell vou just what they 
used. They got what they asked for. 
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Q. You further state in your letter of April 
5th: ‘‘To date vou have not averaged 800 cubic 
yards of material per plant per day.’? When you 
made that statement, April 5th, was that from your 
own knowledge of the situation ? 

A. That is right, from my own knowledge. 

Q. You had investigated personally and knew 
they had not averaged 800 vards of material per 
day? 

Mr. Monteleone: That was on April 5th. 

Pe iiateis Telit, 


Q. (By Mr. McCall): Had vou investigated to 
determine if thev had at any time produced 800 
vards between February 20th and April 5th? 

nee No, 1 didnt, 

@. How did you reach the calculation that they 
had not averaged 800 vards per day per plant? 

A. Well, just common sense. We know what 
we took and there wasn’t much in the stock pile, 
so there couldn’t be that much. 

@. Do you remeember how much vou had taken 
at that time? 

A. No, I don’t remember, hut we had records 
of it. 

@. There is a letter here of May 12th— we have 
got two of them, and J want vou to see both of them 
at the same time, and I want vou to see if there is 
any objection, and we may ask a question on those. 

Mr. Monteleone: This is Kovich’s signature. I 
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have never seen that before. Have you copies of 
Kovich’s letters? 

The Witness: I suppose. That letter is all right. 

Mr. Monteleone: We will stipulate that both 
letters are all right, but I want to have copies as 
my exhibits. 

Mr. McCall: If you do not have copies of these, 
my office will be glad to make them. 

Mr. Monteleone: Would you make me copies,: 
because I want these two letters? 

The Witness: You have got them in the file 
somewhere. 

Mr. Monteleone: I want those as exhibits in our 
ease, and I would appreciate it if you would send 
me copies of them. 

My. McCall: I certainly will. There are iwo 
letters of the same date, from Kovich to Duque & 
Frazzini, both dated May 12th. 

Mr. Monteleone: I am going to make a demand 
on Mr. McCall to produce them. 

Mr. McCall: I would suggest that your office 
and mine get together and find out what each one 
has that the other hasn’t, and we will each furnish 
the other with what the other has not got. Would 
you do that? 

Mr. Monteleone: Sure. 

Mr. McCall: All right. Suppose we defer that. 

Mr. Monteleone: The Judge will want copies of 
all the exhibits that we have to hand to him. We 
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have to have two copies, as I understand of all 
exhibits. 

Mr. McCall: I believe we have to have about 
three. 

Mr. Monteleone: Why three? 

Mr. Burris: Two for the Court and one for the 


Mr. Monteleone: All right. We have copies. 
Mr. McCall: You have copies? 

Mr. Monteleone: Yes. 

Mr. McCall: That is fine. 


Q. (By Mr. McCall): In one of these letters 
dated May 12th, 1945, address to Duque & Frazzini 
at Tucson, Arizona, by Basich Brothers Construc- 
tion Company, by G. W. Kovich, Sup’t., iii 
in part: ‘‘We have received no improvement what- 
ever ol] vour material delivery.’’ Will vou please 
state, My. Basich, if vou can. what MY, Komi 
meant by the term ‘‘material deliverv’’? 

A. J will tell vou what the letter meant. Mr. 
Brav and myself—— 

Mr. Monteleone: By Mr. Bray vou mean the 
representative of the Glens Falls Indemnity Com- 
pany? 


— 


Yes. He came over to Tucson, and we went— 


(By Mr. McCall): Was that ons May 12th? 
Before that. 

Well, I want to ask vou 
Well, I am telling you the answer to it. 
Go ahead. 


O> Ore 
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A. And we spent two days, and Bray was con- 
vinced—— 

Mr. McCall: I object to that as a conclusion. 

The Witness: Well, don’t put anything down 
until I—— 

My. Monteleone: Yes, take it down. 

Mr. MeCall: It is not responsive to the question. 
There is no use to take it down. Will you read the 
question that was asked? I am sure the witness 
does not understand the question. 

Mr. Monteleone: I think he does. 

The Witness: I understand the question. 

Mr. Monteleone: But you don’t understand his 
answer. In other words, Bray and Mr. Basich had 
discussed with Duque & Frazzini certain improve- 
ments to be made, and Duque & Frazzini failed to 
comply with the suggestions made, and that is the 
reason this letter was written, because he had not 
lived up to what he had previously discussed with 
My. Bray. 

The Witness: Mr. Bray and myseif and Duque 
& BPrazzini and Mr. Kovich and Mr. Earl, of PODC, 
mace a deal for Duque & Frazzini to rent them the 
same as we operated after Duque & Frazzini left, 
to be delivered next day on the job and start to 
erect the plant next day, move it in. And Mr. Bray 
left that mght, and I left that night, and My. Fraz- 
zini called up George Kovich and he backed out on 
it, and two or three days after that George Kovich 
wrote him a letter that he didn’t live up to this 
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verbal agreement, and I got Mr. Bray and Myr. 
Ear! 

Q. What is the date you are talking about now? 


A. I don’t know what date we were out there— 
some time in April, or probably the Ist part of 
May. 

Mr. McCall: I move that all of the answer of 
the witness be stricken as not responsive to the 
question, and that the interjections of his counsel, 
Stephen Monteleone, be stricken, as self serving 
and irrelevant and immaterial. 

Q. (By Mr. McCall): I will ask you, then, 
Mr. Basich, if Duque & Frazzini delivered material 
from the subcontract site to the prime contract on 
the air base? A. No. 

Q. Then can you tell us what Mr. G. B. Kovich, 
superintendent, had reference to when he spoke of 
material deliveries? 

A. Delivery in our trucks. 

Q. Then he meant the delivery of material in 
your trucks on the subcontract job? 

A. No—at the plant. 

At the plant on the subcontract job? 

Well, I wouldn’t call that a subcontract job. 
Well, what was it? 

Well, it was at the plant. 


aoe eS 


That was the place you had leased some land 
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from the party you mentioned a while ago, for the 
purpose of producing this material? 

A. That is correct. 

Oe Uhateis comrect. 

A. That is where Duque & Frazzini produced 
their material. 

Q. The other letter addressed to Duque & Hraz- 
zini by G. B. Kovich, dated May 12, 1945, states, 
in part: ‘You lack proper and adequate equipment 
to operate even on a single shift basis without 
breakdown.’’ The last paragraph of the letter 
states: ‘‘The above statement regarding lack of 
proper equipment can be verified from our daily 
production records of rock base delivered from 
your plant.’’ Do vou know what is meant by the 
term ‘‘daily production records’’? In other words, 
what production was he referring to as ‘‘daily pro- 
duction records’’? 

A. At the time he wrote this letter there prob- 
ably was no material in the stock pile and he didn’t 
get enough material to keep working on the job. 

My. McCall: Read the question to the witness 
again. I don’t think he understood it. 

The Witness: Yes, I understood it. 


Q. (By Mr. McCall): What records did he re- 
fer to? 
Records that we took of material. 
Who kept the records? 
We kept records of what we took. 
Was it Kovich that kept the records? 


OPoe 
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A. No. Somebody kept the records, but ISovich 
was the superintendent, so he didn’t keep the rec- 
ords. Although this record that you are talkmg 
about on the gravel base nobody is correct on. 

Mr. McCall: Will you read that back to me? I 
don’t believe I got it. 


(The last answer was read by the reporter.) 
The Witness: Couldn’t be. 


Q. (By Mr. McCall): What do you mean by 
saying that nobody is correct on the gravel base 
referred to, or is it referred to in this letter of 
May 12th? 

A. The records they kept or we kept and Duque 
& Frazzini keep for themselves, they were based 
on truck measure. Therefore our contract with 
Duque & Frazzini to furnish us material is hased m 
place, which is different than the shrinkage between 
truck measure and matezial in place, and that would 
tun from 15 to 33 per cent, and what this was run- 
ning, I couldn’t tell that, until we got through the 
job. So we got paid in place from the Government, 
and then we got the records of the truck measure, 
which is much better than records in place, and 
then you have got to reduce that record by a certain 
percentage, the difference between the two figures. 

@. In other words, as I wnderstand it, the 
material in place, that is laid in the conerete? 

A. No; the conerete is different. That is already 
understood, so much a yard of concrete, but this 
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erusher run, he was stock piling that, and part of 
it was truck measure, and all measures, as far as 
the records meant, is the records of truck measure. 

Q. Then George Kovich was referring, in his 
letter of May 12th, to truck measurement, when 
he was speaking of the records? A. Yes. 

Q. Of daily production? A. Yes. 

@. ‘Then the material in place was about 13 to 
o3 per cent less than 


A. I don’t know. Of course, we have got to 
figure that out, how much it is. We put that stuff 
in place, and then we get an estimate after 15 
days, and vou know how engineers are; sometimes 
they give vou a full estimate, and sometimes they 
don’t give it to you. 

Mr. McCall: (Exhibiting paper to Mr. Monte- 
leone) Jo vou have the original of that? 

Mr. Monteleone: We have a copy of it. 


Q. (By Mr. McCall): I show vou what pur- 
ports to be a copy of a letter dated May 19, 1945, 
addressed to Basich Brothers Construction Com- 
pany, Tucson, Arizona, bv Duque & Frazzini, by A. 
Duque, which states, in effect, that Duque & Fraz- 
vim gave orders to Albino and the other employes 
of Duque & Frazzini to stop work at 9:15 a.m. until 
the next morning, and that Albino and George 
Kovich issued orders superseding their orders and 
kept the men at work. Is that correct, or do you 
know of your own knowledge? 
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A. I suppose it is correct. What happened, they 
didn’t have no material to iun the plant, for us 


to use. 
Mr. McCall: This is off the record. 


(There was a discussion off the record.) 


The Witness: And Duque & Frazzini refused 
to operate the plant to give us the material to keep 
the job going, and Mr. Bart Woolums, the repre- 
sentative of the War Department, told us to pro- 
duce material. And we went down and asked Duque 
& Frazzini, and they refused to. 

Q. Were you present on the job at that time? 

A. No. 

Q. How did you learn the information you have 
just stated ? A. From Mr. Kovich. 

Q. From Mr. Kovich? A. Yes. 

Q. Did he tell you or write you? 

A. He told me that. I was there next day or 
two days after. 

Q@. Were Duque & Frazzini present when this 
happened, when he told you? 

A. No. But Woolums, Bart Woolums, was pres- 
ent when George Kovich ordered those men to work. 

Q@. Then on May 19th vou were not on the 


subcontract job personally ? A. No, I wasn’t. 
Q. But Mr. Kovich was on there? 
A. Yes. 


Q. When Duque & Frazzini ordered their men 
to stop work, your Mr. Albino and Mr. Kovieh 
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ordered them to continue work, and they did con- 
tinue work; is that correct? 

A. I suppose so. I wasn’t there. 

Q. That is what Mr. Kovich reported to you 
the next day? A. That is right. 

Q. Do you know what the duties of Albino were 
at that time? 

A. Albino was a crusher foreman all the time. 

Q. How long had he been working for you prior 
to this time? 

A. Off and on since 1938 or 739. 

Q. In your complaint here you allege that the 
defendant Glens Falls Indemnity Company exe- 
cuted a surety bond on about February 29, 1940. 
When did you first personally see that bond? 

A. I don’t know when I saw it. I don’t know 
the date. . 

Q. Do you know about what date? 

A. I don’t know if I ever saw the bond. I don’t 
think I saw the bond until some time im the latter 
part of April or May, because the bond came back 
in the office and staved in the office all the time. 

A. Do you know where it was signed by Fraz- 
zini? A. No, I don’t. 

Who sent it to your office, if you know? 
Frazzini. 

Frazzini sent it to vour office in Alhambra? 
T think so. I don’t know who did it, but 
Well, that is al] right. Do you know whether 


OPore 
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or not Frazzini delivered it to Mr. Kovich in 
Tucson ? A. I don’t know. 
Q. At the time you signed the contract with the 
alleged subcontractors Duque & Frazzini, do you 
know if they were licensed contractors in Arizona? 


A. No. 

Q. They were not, or you don’t know? 

A. No. 

Q. What do you mean by “‘no’’? 

A. I don’t know. 

Q. You did not know? A. Ne 

Q. Do you know yet whether they were heensed 
to contract in Arizona? A. No, I don’t. 


Mr. McCall: That is all. Have you any ques- 
tions ? 
Mr. Monteleone: That is all. I have no questions. 


/s/ NICK L. BASICH. 


State of Califorma, 
County of Los Angeles—ss. 


1, C. W. McClain, a Notary Public in and for 
the County of Los Angeles, State of California, duly 
commissioned and qualified to administer oaths, 
hereby certify that Nick L. Basich, the witness 
named in the foregoing deposition, was, before the 
commencement of his deposition, by me duly sworn 
to testify the truth, the whole truth and nothing 
but the truth; that said deposition was taken be- 
fore me as such Notary Public, pursuant to Stipu- 
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lation to Take Deposition hereto annexed, at the 
office of Stephen Monteleone, Suite 1050 Petroleum 
Building, 714 West Olympic Boulevard, in the City 
of Los Angeles, County of Los Angeles, State of 
California, on Friday, June 21, 1946, commencing 
at the hour of 2:00 o’clock p.m. of said day. 


I further certify that the said deposition was 
written down in shorthand writing by me and was 
thereafter transcribed into typewriting under my 
supervision, and that the typewritten deposition 
was submitted to the deponent for reading, and 
that deponent, after reading the same, made the 
following corrections or changes in said deposition, 
ceiving the following reasons for such changes or 
corrections: 


Page 6, Lines 18 and 19. Strike out “‘to go to”’ 
and insert in lieu thereof ‘‘for the.’’ The witness 
stated that the substituted words better expressed 
his meaning. 


Page 15, Line 20. Insert the word ‘‘dirt’’ te- 
tween the words ‘‘sand’”’ and ‘‘and.’’ The witness 
stated that the word ‘‘dirt’’ should be inserted in 
that place. 


Page 25, Line 3. Add at the end of line 3 the 
words ‘‘as provided in the contract.’’ The witness 
stated that those words should be added there. 


Page 25, Line 21. Strike out the word ‘‘money”’ 
and insert in lieu thereof the word ‘‘men.’’? And 
add at the end of line 21 the following: ‘‘and 
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writing by a shorthand reporter, and thereafter 
transcribed into typewriting by him or under his 
direction, and may be read and corrected by the 
witness, and that the said deposition may be read 
and used in evidence in said cause, on any trial 
thereof or proceeding therein, subject to the same 
objections and exceptions as if said witness were 
personally present and testifying on the stand, but 
without objection or exception to the time, place or 
manner of taking the same, or the form of the 
question, unless noted at the time. 


Dated this 17th day of July, 1946. 


/s/ STEPHEN MONTELEONE, 
Attorney for Plaintiff. 


/s/ JOHN EH. McCAUh, 
Attorney for Defendant 
Glens Falls Indemnity Co. 
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In the District Court of the United States for the 
Southern District of California, Central 
Division 

No. 5021-PH 


BASICH BROTHERS CONSTRUCTION 
COMPANY, a corporation, 
Plaintiff, 
VS. 


GLENS FALLS INDEMNITY COMPANY, a 
corporation, and ANDREW DUQUE and 
CARSON FRAZZINI, co-partners doing busi- 
ness under the name of DUQUE & FRAZZINTI, 

Defendants. 


DEPOSITION OF GEORGE W. KOVICK 


ealled as a witness on behalf of defendant Glens 
Falls Indemnity Company, on Wednesday, July 17, 
1946, at the hour of 1:00 o’clock p.m. of said dav, at 
the office of Stephen Monteleone, Esq., 1050 Petro- 
leum Building, 714 West Olympic Boulevard, f{.os 
Angeles, California, pursuant to Stipulation to 
Take Deposition hereto annexed, before C. W., 
McClain, a Notary Public in and for Los Angeles 
County, State of California. 


Appearances: 
Hor the Plaintiff Stephen Monteleone, Esa. 


For Defendant Glens Falls Indemnity Co.: Jolin 
H. McCall, Esq. 
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GEORGE W. KOVICK 


called as a witness on behalf of Defendant Glens 
Falis Indemnity Company, having been by me 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. McCall: 


Q. Will you state your name to the reporter, 
and your address, please, Mr. Kovick? 

A. George W. Kovick, 145 West Shields Ave- 
nue, Fresno, California. 

Mr. Monteleone: Do you have a phone there, 
George? A. Yes. 

Mr. Monteleone: What is it? 

A. 44878. 


Q. (By Mr. McCall): What is your business, 
Mr. Kovick? A. Contractor. 

Q. How long have you been in the construction 
business ? 

A. You mean for myself or the entire period? 

©. Altogether. A. Fifteen vears. 
3. Are you acquainted with Nick L. Basich, of 
the Basich Brothers Construction Company? 

A. J am. 


a) 


@. How long have you known him? 

A. Since 1936. 

@. Are you related to him? A. Noein 

@. Have you worked for the Basich Brothers 
Construction Company? A. Yes, sir. 
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Q. Had long had you worked for them prior 
to 1945? A. Since April, 19386. 

@. During 1945 were you the General Super- 
intendent for Basich Brothers Construction Com- 
pany at Davis-Monthan Field, in Arizona? 

A. Yes, sir. 

@. And as General Superintendent you had 
charge of all the work in connection with the air 


field contract? A. Yes, sir. 

Q. When did you go to Tueson on the job in 
question ? A. February 11, 1945. 

Q. Had any construction work been done on the 
job before vou got there? A. Yes, sir. 


Q. Who was superintendent during that work? 

A. My.—I am trying to recall his name. 

Q. You can’t recall his name? 

A. I ean’t recall his name. He was in charge 
of all operations up to the time I arrived on the 
job. 

@. What was the nature of the work which 
had been done under the contract on the air field 
prior to February 11th? 

A. Preparatory work, consisting of strinping 
grading areas, some grading work, and a small 
amount of excavation for drainage work, and the 
usual setting up of shops and repair facilities, and 
miscellaneous preparations. 

Q. From February 11th, 1945, you were on the 


job continuously until it was completed ? 
A. Yes. 
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Q. Do you remember the date of completion? 

A. It was in the neighborhood of October 25th, 
I believe, but the job wasn’t accepted until some 
time later. 

Q. About October 25th was when the last work 
was done on the job? 

A. Yes. All the work was completed on that 
date. 

@. Do you remember the date that the last work 
was done on what is called the subcontract of 
Duque & Frazzini? 

A. Do you have reference to the last date they 
pulled off the job? 

Q. I have reference to the date that the last 
material was produced in the pit or on the sub- 
contract. 

A. I can’t recall the last date without checking 
Geer econ 

Q. Are you acquainted with Andrew Duque and 
Carson Frazzini? A I! yaaa: 

@. And they had a subcontract or a contract 
under Basich Brothers for furnishing some mate- 
rial? A. Yes. 

Q. Did vou ever see the contract or subcontract ? 

eS, SUE 

Q. You are familiar with its terms? 

PV SES, SIT 

@. With reference to the Basich contract at the 
air field, where was the subcontract work of Duque 
& Frazzini located, how far and in what direction ? 
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A. They were located in the pit, about four 
miles north and east of the alr field, on property 
owned by Mr. and Mrs. Golub. 

Q. Did you help prepare this bill of particulars ? 

A. In what respect? 

Q. Did you help assemble the material that is 
in here? Ao NO, sir, 

@. Have you ever looked over this bill of par- 
ticulars since it was prepared? A. No, sir. 

Q. You are not familiar with the structure of 
it, then? jy ANG Se 

Q. Are you acquainted with Jack Brown, who 
is shown to have worked on the alleged subcontract 
of Duque & Frazzini? 

A. I may know the man, but I don’t recall his 
appearance or his duties on the project. 

Q. He is listed as tractor drive. Does that re- 
eall to your mind his work ? 

A. Ido recall tractor drivers on the project, but 
I wouldn’t know them by name at this time. 

Q. In connection with the employes on the sub- 
contract, do vou know who set the wages fer regu- 
lar time and overtime? 

A. Me, and the unions. 

Q. That was set by the unions? 

A. It was set by the unions and also in the gen- 
eral specifications covering the work. 

Myr. Monteleone: You mean in the general speci- 
fications prepared by the United States Govern- 
ment? A. That’s right. 
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Q. (By Mr. McCall): What hours, if you 
know, are meant by ‘‘regular time’’? 

A. The first eight hours an employe works dur- 
ing the weekly days, consisting of Monday, Tues- 
day, Wednesday, Thursday and Friday. 

Q. Then the first five days in the week, except- 
ing the first day, which is Sunday? 

A es sir: 

Q. Each employe on the job was on regular 
hours the first eight hours he worked? 

A. Each day, yes, sir. 

Q. No matter what time he started? 

A. That’s right. That was contrary (Ome 
wnion provisions. They have a clause stating that 
regular time starts at 7 a.m. in the morning, 
whereas it is customary with contractors, if the 
men are willing to start at six or five, for the regu- 
lar time they start, that that is the time they start 
work, 

Q. This statement shows, for tmstance, from 
February lith to February 17th, 14 hours regular 
time and 20.5 hours overtime. Do you have any 
recollection as to the time this particular tractor 
driver Jack Brown worked ? A. No, sir. 

Q. Did some of the employes work regular 
time for Basich Brothers Construction Company 
away from the pit and some overtime on the same 
day on the Duque & Frazzini job? 

A. There may have been a few instances, where 
they requested the services of a man for about half 
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an hour or an hour in the evening. There were oc- 
casions where they required the services of one of 
our men for a matter of a short period, say half 
an hour oy an hour, where the man would work on 
our payroll for 10 hours, and after the completion 
of his 10 hours he would go over and take care of 
Duque & Frazzini’s work, in which case we paid 
the man eight hours regular: time, plus two hours 
overtime, plus whatever work he did for Duque & 
Frazzini. That wasn’t customary. That was an 
occasional happening. 


Mr. Monteleone: Let me just ask a question. 
At whose request were the men working for Basich 
Brothers called on to do work for Duque & Fraz- 
zini? 

A. Mr. Duque or My. Frazzini would request 
myself or one of my foremen to send a man over 
to their plant that evening, and also outline the 
type of work that he would perform for them, 
whether it was clean-up work or repair work, or 
whatever the nature of the work was. 

Q. (By Mr. MeCall): Then one of the men 


working on the main job for Basich Brothers 
worked for Duque & Frazzini overtime where you 


instructed them to? AS Uhat’s 1ickie 
Q. Then you knew about each instance of that 
kind that happened ? AS Yes cin 


Q. The place you mentioned as being four miles 
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from the air field, where the material was produced, 
was referred to as the ‘‘pit’,, was it not? 

A, Yes, siz 

Q. And when you refer to the ‘‘pit’’, you mean 
the work known as the Duque & Frazzini subcon- 
tract ? 

A. In other words, that was the area where they 
obtained and processed materials on their sub- 
contract, for their subcontract. 

Q. Did vou go over to the pit on the 11th of 
February, the first day you arrived in Tucson? 

AG Ves ssi 

Q. What work did you find going on there that 
day ? 

A. If I recall, Duque & Frazzini were erecting 
a small crushing plant. 

Q. What kind of a crushing plant was it? 

A. Well, it was what we would call a bhome- 
assembled plant. In other words, there are several 
types of equipment involved in it. It wasn’t a trade- 
marked plant manufactured by one manufacturer; 
it was a series of conveyors made by one manutfac- 
turer, and bunkers by another, and the crusher by 
a third, and a power plant by a fourth. 

@. Did vou talk to Duque & Frazzini that day? 

A. TI don’t reeall. 

@. Were any tractors working on the site that 
day, at the pit? 

A. I don’t recall that either. 

Q. Do you know if any work had been done in 
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the pit by Basich Brothers Construction Company 
prior to February 7, 1945? 

A. I couldn't recall that, six. 

Q. After February 11th, did you visit the pit 
every day through february ? Ae Wes. ci 

@. Were both Dugne and Frazzmi there each 
day ? 

A. No. Mr. ivazzini was there the largest part 
of the time in February, and Duque showed up on 
the job some time in March, if I recall correctty. 

@. Then what time did they finish the construc- 
tion, if vou remember, of this home made crusher 
plant that you referred to? 

A. I would have to check on my records for that. 
T am hazy on dates. 

@. Do you have your books with you, that most 
contractors prepare during the construction of a 
job? 

A. No. I believe that is in the files of Basich 
Brothers Construction Company. We generally 
keep a job diary. 

@. What do you call the job dairy—the ‘black 
book ?”’ i INO: 

Q. What is it? 

A. In this ease it was a little brown book, used 
for my convenience, more than anything else, show- 
ing the starting date of the project and the arrival 
of the various types of equipment on the project. 

@. Did you mark in there the date Duque & 
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Frazzini completed construction of the first crusher 
plant, or the assembling of it? 

A. No. I marked down the first date they started 
producing material. 

©. What was that date? 

A. I don’t recall at the moment. 

Q. Would you say it was in February? 

A. I presume it was in February, the latter 
part of February. 

Q. Then as soon as you reached the job on 
February 7th did you start moving in and assem- 
bling what was called the Pioneer crusher plant? 

A. No, not as soon as I arrived on the job. The 
Pioneer was parked near the pit. I can’t be definite 
as to how long it stayed in that location before 
Duque & Frazzini requested that we start setting 
it up for them. 

Q. Then you did not start setting the Pioneer 
plant up at or in the pit until vou were requested 
to do so by Duque & Frazzini? 

A, That’s right. 

. You are sure of that? 

A. Iam sure of that. 

Q. Then it is not true that the Pioneer plant 
was constructed as a standby, just in case it was 
needed ? 

A. The Pioneer plant was hauled to Tueson, to 
be used as a standby in case they needed it. In 
other words, Basich Brothers had their transporta- 
tion haul it down to Tucson to use as an emergency 
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machine in case the Duque & Frazzini equipment 
might fail them. 

Q. Then was it erected on the job under that 
condition, as a standby or to be used 

A. It was erected on the job to be used. 

@. When did you start the erection of the Pio- 
neer plant on that job? 

A. I can’t recall the date. But I will make 
another statement relative to that, and that is that 
Duque & Frazzini incorporated part of the second 
plant they set up with our Pioneer, to give them 
the necessary screening and storage capacity at the 
plant. Can we go off the record for a moment? 

Mr. Monteleone: No. Just answer the questions. 

Mr. McCall: Will you read that statement, 
please. I am not sure I got it all. 


(The last answer was read by the reporter.) 


Mr. Monteleone: Do you want to explain that 
answer? 

The Witness: Yes. 

Mr, Monteleone: You may do that. 

The Witness: In other words, to obtain the type 
_ of plant they wanted and the segregation of the 
various sizes of rock that would be required, we 
didn’t have sufficient bunkers or screening capacity 
on the Pioneer alone, so they used parts of this 
second plant they brought in for the purpose of 
making concrete aggregate, and they installed bunk- 
els and screens and conveyors as they saw fit. 
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Q. (By Mr. McCall): How long was this after 
February 1Jth when vou started installing the 
Pioneer ? 

A. Iam sorry, but I can’t recall the dames 

Q. Do you remember when vou completed the 
installation of the Pioneer plant? 

A. I believe it was some time in March. 

Q. Was it around March 25th? 

ee cam recall: 

Q. Do you remember the first day the Pioneer 
plant preduced material ? A. No, I doi 

Q. Then you referred to the second plant in- 
stalled by Duque & Frazzini. What was the name 
of that plant? 

A. It was a plant made wp of various trade- 
marked machinery, under their supervision. It 
was a simple plant, consisting of bunkers, screens, 
and so forth, with electric motor drive. In other 
words, it wasn’t a trademarked plant. 

Q. What was it to produce? 

A. Concrete aggregate. 

@. Jt did not crush rock? A. No. 

Q. Is that the plant vou call the sand plant? 

A. No; that was a separate plant. 

Q. Then was the one for concrete aggregate in- 
stalled prior to the home-made rock crusher plant 
or afterwards ? A. Afterwards. 

Q. When was it installed? 

A. Some time in March. 

Q. Was it put on production prior to the be- 


Basich Brothers Construction Co. 625 


Plaintiff’s Exhibit No. 22—(Continued ) 
(Deposition of George W. Kovick.) 
ginning of work by the Pioneer ? A. Yes, sir. 

@. How long did it operate? 

A. About two or three days. 

@. And broke down? 

A. No. They couldn’t meet the specifications 
for the rock required on the project. They couldn’t 
sereen it clean enough to take the dirt and sand out 
of the rock. 

Q. So that plant was abandoned, after two or 
three days’ work; is that right? 

ee Wha s meht 

Q. So the only plant they had operating then, 
except the second plant that you just mentioned, 
was the home-made plant, up until the time the 
Pioneer plant started crushing rock ? 

A. Yes, sir. 

Q. And the second plant you mentioned never 
did produce any material acceptable to the engi- 
neers ? A. Tiat’s right. 

Q. Then, after the Pioneer plant started opera- 
tion, was there another plant later on installed? 
Yes, a plant for producing sand. 

And when was it installed ? 

I can’t recall the date. 

In February or March? 

It was March or 
In March or April ? A. Yes. 
The latter part of March or April? 
That’s right. 

Who did it belong to? 

Duque & Frazzini. 


PO POOPrPOrPOS 
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Q. So Duque & Frazzini owned te home-made 
rock crusher plant and the sand plant? 

A. Yes, sir. 

Q. Up to now you have spoken of the home-made 
rock erusher plant and the second plant, which, for 
all practical purposes, never did operate? 

Lg WEES 

Q. And the sand plant, which belonged to 
Duque & Frazzini, and the Pioneer plant, which 
belonged to Basich Brothers. A. Yes, sir. 

Q. Was there another plant later installed on 
the job? 

A. Yes, in the latter part of May or the first 
part of June. 

Q. Who did it belong to? A. PDOC, 

Q. What kind of a plant was it? 

A. It was a Cedar Rapids. 

Q@. Under whose authority was it installed on 
the job? A. Basich Brothers. 

Q. That was the latter part of May? 

A. Oy June, I believe. 

Q. How long did it take to move it on the job 
and install it? 

A. <A matter of four or five days. 

Q. That was done under your supervision ? 

A. Yes, sir. May we refer to Duque & Frazzini’s 
rock crushers as ‘‘job assembled plants,’’ rather 
than ‘‘home-made,’’ due to the fact that the term 
‘‘*home-made’’ may be misleading, as meaning man- 
ufactured by Duque & Frazzini. In other words, it 
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was a plant composed of various types of equip- 
ment assembled on the job. 

Q. You say vou were at the pit every day from 
February 11th during the month of February? 

A. Yes, sir. 

Q. What kind of work were you superintending 
out there during that time? 

A. The entire project, the production of mate- 
rial and all work performed on the airport itself. 

Q. But at and around the pit what kind of work 
were you performing ? 

A. Supervising work relative to the necessary 
production of material. 

Q. Can you recall the day that you first pro- 
dueed material at the pit? 

A. I cannot, sir. 

Q. Would you sav that vou produced material 
there before February 19th? 

A. I don't recall. I believe it was after, after 
the 19th, the 19th ov after before the first material 
Game: out. 

Q. What kind of material was produced then? 

A. Crushed rock base. 

Q. That was the only material produced until 
when? A. Until some time in March. 

Q. When the Pioneer plant 

A. When the Pioneer plant was set up. 

Q. On the first day vou operated do you remem- 
ber how much material you produced ? 

A. No, sir. 
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Q. Did you make a note of it at the time, as 
to how much material was produced ? 

A. An approximate amount. 

Q. How long has it been since you saw the rec- 
ord that you made that day? 

A. About ten months. 

Q. Did you make a record then of the approxi- 
mate amount of material produced each day during 
February ? 

A. I didn’t make a record each day, but I had 
men that kept records each and every day. 

Q. Did this plant produce as much as 800 cubic 
yards per day during the month it operated, in 
February ? 

A. I ean’t recall, unless I refer to the records. 

Q. Then your answer is that you do not know 
at this time—it may have produced 800 cubic yards 
or more per day during February? 

A. At this time I can’t state, uniess I would 
refresh my memory by going over the records. 

Q@. During the month of March, prior to the 
beginning of production with the Pioneer plant, 
did you keep a record or have a record kept of the 
production each day ? A. Yes, sir. 

Q. Do you remember how much it produced on 
any day during that time? A. No sim 

Q. Then it may have produced during February 
and March 800 or more cubic yards of material 
each day, as far as you can remember at this time? 

A. I would have to check the records on that. 
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Q. You have no independent recollection of the 
amount produced, at this time? 

A. From independent recollection, I would say, 
I would assume it was under 800 tons per day 
average. 

Q. Did you discuss this under-production at any 
time during February with Duque & Frazzini? 

A. I don’t believe I discussed the production 
with them on the rock base until some time in 
March. 

Q. What time in March does that have refer- 
ence to? 

A. I can’t recall the date. In other words, in 
assembling the plant there were a few minor cor- 
rections required on the plant which required a 
period of time, and until I knew they had made all 
the adjustments necessary on the plant I wouldn’t 
press them for higher production. 

Q. How long, approximately, did it take to make 
the necessary adjustments and corrections on the 
plant? 

A. They made a small amount of corrections 
each and every evening on completion of the shift. 
Q. Did they ever work the plant two shifts? 

A. One shift. 

Q. Hight hours? A. Ten hours. 

Q. Did they continue to make corrections as 
long as they operated the plant? 

A. They did for a while, yes. 
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Q. How long did it take them to get the plant 
in first class condition, if ever? 

A. That would depend on what a man calls 
“‘first class condition.” 

Q. Did they ever get it in what you call “first 
class condition ?”’ 

A. They had it in good running order for a 
short period. 

Q. When it was in good running order do you 
believe it produced 800 yards per day? 

A. On various dates it did produce 800 or over, 
on certain dates. 

Q. Do you know Paul Albino? 


A. Yes, sir. 
Q. Was he already on the Basich job when you 
reached the job February 11th? A. Y@saieaie 


Q. What kind of work was he domg? 

A. He was a mechanic at the time—general as- 
sembly work. 

Q. And later did he start to work for Duque & 
Frazzini? A. Yes, sir. 

Q. What time was that? 

A. I can’t recall the date. 

Q@. Was it the same day you reached the job, 
February 11th? A. I doubt it. 

Q. He was a mechanic for Basich when you 
reached the job on February 11th? 

A. Yes, sir. 

Q. And he had been for quite a while? 

A. Yes; he was doing mechanical work at the 
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time. He normally was crusher operator and fore- 
man. 

@. He had been a crusher operator and foreman 
before ? A. Vihat’s meht. 

@. Had he previously operated the Pioneer 
plant ? A. That’s right. 

@. And he assisted you on the installation of 
the Pioneer plant on the job? 

A. He assisted Duque & Frazzini in the installa- 
tion. 

Q. After it was installed he operated it, or it 
was operated under his supervision ? 

A. That’s right. 

Q. You supervised the erection of the Pioneer 


plant, did you not? He ING Clue 
Q. You had nothing to do with the installation ? 
A. No, sir. 


@. And ail of that was done by whom? 

A. Duque & Frazzini. 

Q. You were there every day during the time 
it was installed ? A. Yes, sir. 

Q. What did you do, then, if anything, with 
reference to the installation of the Pioneer plant? 

A. Very little, other than that it be set up and 
operated by a certain date. 

@. What was that certain date? 

A. Ican’t recall at the moment. In other words, 
we had a time schedule on the job, and in order to 
start paving operations on a certain date we had 
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to start crushing operations two or three days prior 
to that. 

Q. When did the schedule start—when did the 
schedule call for starting paving on the job? 

A. I ean’t recall without checking the records. 

Q. Then the only thing you had to do with the 
installation or the operation of the Pioneer plant 
was to insist to Duque & Frazzini that they get it 
constructed and in operation at a certain time? 

A. No; it wasn’t a case of insisting, due to the 
fact that they were coming along on schedule with 
their installation. 

Q. What time is this that you say they were 
coming along on schedule with their installation? 

A. As I said before, I can’t recall dates from 
memory between these particular operations. 

Q. You refer to the schedule of the mstallation 
of the Pioneer plant, or of all of the equipment? 

A. All of the equipment. At the same time I 
was installing a batch plant for combining our con- 
erete aggregate at a location near the Pioneer 
crusher, I was also installing an asphalt plant 
across the street. 

Q. What was this plant that you say you were 
installing or installed—for combining materials? 

A, That’s*rent: 

@. Where was that installed? 

A. About 200 feet south and east of the Pioneer 
structure. 

Q. That was in the pit? A. Yes, sir. 
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Q. What work did this plant perform ? 

A. It weighed and combined the proportions of 
rock and sand, the amount required in every batch 
of concrete. 

Q. Tnen after it weighed and combined your 
rock and cement, what became of the rock and 
cement ? 

A. It was hauled to the airport on a truck and 
dumped into a cement mixer. 

Q. <A Basich truck? 

A. A Basich truck or trucks rented by Basich 
Brothers. 

Q. Then the asphalt plant, where do you say 
that was located? 

A. Across the county road from the Pioneer 
erusher. In other words, the pit was split in two 
by a county road. We had Duque & Frazzini’s rock 
erusher on the south, in the south pit, and the batch 
plant and the Pioneer and the sand plant im the 
north half of the pit. 

Q. When did von first notice, if you ever did, 
that Duque & Frazzini were not producing the 
material which was required by their contract? 

A. Oh, I would judge around the latter part of 
March. 

Q. Up until that time you had not noticed that 
they were not producing material according to 
their contract ? 

A. Well, I may have noticed, but I may have 
been under the assumption that they would make 
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up their production either by double shifting or em- 
ploying their machinery so that it would produce 
more per shift. 

Q. Had you talked with them 7 prior to the 
latter part of March? 

A. Yes, I believe I had. 

Q. Where was that—out at the pit? 

A. Out at the pit. 

Q. Who was present at the time? 

A. Well, I believe at one time there was a chap 
by the name of Mr. Mitchell. He was an office en- 
gineer of Basich Brothers Construction Company 
at that time. 

Q. What was he doing at the pit? 

A. He and I went out to measure the quantity 
of material in the stock pile. 

Q. Do you recall the date? 

A. No, I don’t. 

Q. What was said by you to Duque & Frazzini 
and what was said by them on that date with ref- 
erence to being behind schedule with their equip- 
ment ? 

Mr. Monteleone: J don’t think the witness stated 
that they were behind schedule at that time. 

Mr. McCall: Well, he can state what he re- 
members. 

The Witness: Mr. McCall asked whether or not 
I had any recollection of any discussion we may 
have had in the pit prior to the end of March, to 
which I answered that we had several discussions, 


NS 
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at which times Mr. Duque or Mr. Frazzini told us 
that they would either double-shift or make the 
necessary improvements to pick up the production. 
At that time I didn’t consider it a serious matter, 
due to the fact that I took them at their word that 
they would make these necessary corrections and 
adjustments and pick up their schedule. 

Q. Was that prior to the time you started the 
installation of the Pioneer plant? 

A. That was about the time we were installing 
the Pioneer plant, or shortly after its installation. 

Q. Do you recall what their production record 
was up to the time you discussed it with them and 
they said they would make the necessary correc- 
tions? A. I don’t remember. 

(). Was there a time-keeper on the Duque & 
Frazzini job? A. Not that I know of. 

Q. Did you have a time-keeper on the main job, 
the Basich job? A. Yes. 

Q. What was his name? 

A. Homer Thompson. 

@. Did he go out on the job and get the fellows’ 
times, or did he just take it from someone in the 
office ? 

A. Each foreman turned in time cards, at the 
end of each and every day, covering all men work- 
ing under his supervision. These time cards were 
signed by the men and approved by the foremen, 
and forwarded to our office. And Mr. Thompson 
also had an office force that assisted him in com- 
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piling all the necessary records for the payment of 
these people. In regard to Duque & Frazzini, Mr. 
Duque would bring in their time cards, and some- 
times Mr. Frazzini, or sometimes the foreman they 
had; I believe his name was Hampton. In other 
words, they would turn in time cards for all men 
working under Duque & Frazzini. 

Q. Then all the time cards turned in by Duque 
or Frazzini or Hampton would be signed by them, 
along with the signatures of the workmen? 

A. J assume so. 

Q. Do you know whether they were or not? 

A. In most cases they were, yes, or by Mr. 
Albino. 

Q. Then Mr. Albino signed the time cards of 
the workmen too, did he? A. Yes. 

Q. Workmen on the Dugue & Frazzini job? 

A. Yes. They were working under him on the 
Pioneer project. Mr. Albino had charge of the 
omeer. 

Q. Then, Mr. Kovick, when a foreman on the 
subcontract job, or Duque and Frazzini, or the 
foreman on the Basich job, as the case might be, 
took a time card and had it signed by the workman 
and signed it himself, what did he do with it? 

A. He, in turn, brought the time card to the 
office in person, or else sometimes I picked them 
up, or Mr. Thompson picked them up, and brought 
them to the office. 
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Q. The office you refer to was the Basich Broth- 
ers Construction Company office, which was located 
on the project; is that right? 

heme Dhat’s rmeht. 

Q. Then after they were brought to the office 
who were they turned over to? 


But all of it was under your supervision ? 
Yes, sir. 


A. Mr. Thompson. 

Q. My. Thompson was in charge of that ‘office? 
ie MUGS 

Q. As far as the bookkeeping was concerned ? 

A. Yes, sit. 

Q. 

A. 

Q. 


Did he keep the records of the employes on 
the Duque & Frazzini job separate from the rec- 
ords of the employes on the main Basich job? 

A. Yes, sir. 

@. How were the employes paid their wages or 


salaries—by check or cash? We iby encele 
Q. And those were Basich Brothers Construc- 
tion Company checks? 7 | SUCRE Sines 


Q. Then the emplores on the Duque & Frazzini 
job did receive their checks at the Basich office, or 
were the checks brought to the pit? 

A. The checks were generally brought to the 
pit and given to Mr. Frazzini or Mr. Hampton or 
Mr. Duque. 

Q. The workmen’s compensation, I believe 
earried by the State Fund, was it not? 

A. Yes, sir, the State of Arizona. 


, was 
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Q. The employes on the Duque & Frazzini job 
were listed on the workmen's compensation of 
Basich Brothers ? A. Yes, sw? 

Q. Was that by some agreement between Basich 
Brothers and Duque & Frazzini? 

A. J assume they had something in the contract 
to cover that and advancing money for payrolls. 

Mr. Monteleone: The contract speaks for itself. 
If you don’t know what arrangements have been 
made, just simply state that you don't know of 
your own knowledge of any arrangement to that 
effect. The contract speaks for itself, and there is 
a provision in that regard, but you are not supposed 
to state that. That is for the court to determine, 
what the contract provides. 

The Witness: Yes, sir. 


Q. (By Mr. McCall): Then vou do not know 
of any agreement between Duque & Frazzini and 
Basich Brothers, outside of the subcontract, with 
reference to paying the workmen of Duque & Fraz- 
zini on the Basich Brothers Construction Company 
compensation policy ? A. Wo, sve 

Q. Do you know how many times, if anv, the 
State Fund auditors audited the payroll of Basich 
Brothers Construction Company and the Duque & 
Frazzini job while it was under construction? 

A. Oh, quite a number of times. 

Q. Do you know if they made a separate audit 
of the Duque & Frazzini employes, or if they 
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audited those along with the Basich Brothers Con- 
struction Company employes? 

Mr. Monteleone: Do you know of your own 
knowledge ? 

A. No, I don’t know whether they made it 
separate or—They made separate audits of all 
operations on the job, to break it down into proper 
classifications for the various rates of insurance 
which applied in each operation. 


Q. (By Mr. McCall): Who determined the 
regular time and the overtime of each employe on 
the subeontract job? 

A. The general specifications covering the work 
and also the various union crafts. 

Q. Did they determine whether a man should 
work so many hours regular time and so many 
hours overtime, the same day? 

A. ‘That was up to the contractor. 

Q. Do you remember when Duque & Frazzini 
first stockpiled material? 

A. I can’t recall the date, but I do have records 
Oi it. 

Q@. What was the occasion for stockpiling mat- 
rial—because your trucks were not able to haul it 
fast enough ? 

A. No, sir. It was a safety provision, to supply 
us with rock base when their plant was broke down. 

Q. I believe you said vou do have records show- 
ing how much material, or approximately how 
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much, was produced each day in February and 
March? A. Yes, sir. 

@. And, for that matter, for the ei@iremiaime 
that Duque & Frazzini were on the job? 

A. Yesesir Our records 

Q. Do you know where those records are? 

A. I believe they are in the Basich Brothers 


@. What is the name of those records? 

A. The truck time sheets I believe would show 
the approximate quantities each day. 

@. Do you know whose supervision they are 
under? 

A. They were under Mr. Thompson’s supervi- 
sion. These records we speak of were kept strictly 
for ourselves, for Basich Brothers, due to the fact 
that all payments made to Duque & Frazzini were 
paid on an m-place quantity. In other words, those 
were paid according to the engineer’s estimates of 
materials en the air field, whereas we kept these 
records for our own convenience, mainly to cover 
the movement and operation of the trucks, and also 
for estimating amounts of material hauled to the 
airport by a certain date and the amount required 
to complete a certain section. but in reality they 
weren't for keeping the Duque & Frazzini produc- 
TOR 

@. Some of the material was paid for by the 
truck load, was it not? 

A. By Duque & Frazzini? 

Ces, 
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A. Yes, I believe there was some paid by the 
truck load. 

Q. Do you know what material that was? 

A. There was some type of rock base, a small 
amount ox rock base, paid by truck loads. 

Q. Is this Mr. Thompson working in the Basich 
office now? 

A. At Oceanside, the field office. 

Q. Where are the records now, if you know, 
which were kept for the Davis-Mouthan Field? 

A. I really wouldn’t know where thev are now. 

Q. You don’t know whether they are at the 
main office of Basich Brothers Construction Com- 
pany or not? A. I really couldn’t say. 

Mv. Monteleone: I again, Mr. MeCall, reiterate 
the offer which [ have made to you and your c¢om- 
pany on vavious oecasions, that all the reeords of 
Basich Brothers Construction Company in connec- 
tion with the Duque & Frazzini subcontract are 
open to your inspection and investigation at all 
reasonabie times. If you care to send an auditor to 
the office where the records are being kept, they 
will be open to your auditor. 

Mr. McCall: Where are the records? 

Mr. Monteleone: They undoubtedly are at the 
main office in Alhambra. That would be the natura! 
place for them to be. From general statements 
made to me, I assume they are there. 

Mr. McCall: Then on notice of a day or so you 
would let an auditor that we may select, or someone, 
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or me, go over to the office and look over these ree- 
ords; is that right? 

Mr. Monteleone: That offer has been made to 
you at all times. Make it a reasonable time, five or 
six days, or something like that—a few days ahead 
of time. Don’t wait until the last day before the 
trial. 


Q. (By Mr. McCall): I will ask you, Mr. Ko- 
vick, if you know, did Duque & Frazzini have in 
operation at any time on the subcontract job in 
question, two plants producing 800 cubic yards of 
suitable material per day ? 

Mr. Monteleone: You mean actually producing 
or capable of producing? 

Mr. McCall: Actually producing. 

The Witness: On any one specific day, or over 
a period of time? 


Q. (By My. McCall): Any one specifie day. 

A. Well, as I stated before, one plant did pro- 
duee over 800 tons per day, and I have reference 
to the small crusher plant we discussed previously. 
But [ would have to check the records as to whether 
or not both plants operated on the same date and 
also whether both plants exceeded 800 tons per day 
on that date. 

@. Are you confused, Mr. Kovick, as between 
tons and cubic yards? Xe NiO sine 

Q. hen the unit of measure they were to pro- 
duce was tons, and not cubic yards? 


Basich Brothers Construction Co. 643 


Plaintiff’s Exhibit No. 22—(Continued) 
(Deposition of George W. JKovick.) 

A. No. It varied. They had cubie yards on the 
rock base and tons on their mineral aggregate for 
their asphalt material. 

Q. Calling your attention to cubie yards of ma- 
terial only, are you prepared to say that they did 
not at any time have two plants producing a total 
of 1600 cubic yards per day? 

A. Iam not prepared to state. 

Q. Do you know if they ever produced as much 
as 1600 cubic vards of suitable material per day 
between the 11th of February and the 8th of June, 
1945? 

A. I couldn’t state unless I checked the records. 

Mr. McCall: Mr. Monteleone, I believe you said 
you would let us look at those insurance policies, 
the compensation policies. Do you have them here? 

Mr. Monteleone: If you are going to send a 
man over or are going over to the office, you can 
check them over at that time, see the whole thing, 
instead of handling it piecemeal. 

Mr. McCall: I had understood that I could see 
them here at your office. 

Mr. Monteleone: I didn’t understand that. The 
question you had was as to whether or not those 
records stood in the name of Basich Brothers as 
employers, and when you prepared the admission 
of facts I told you then that they did stand in the 
name of Basich Brothers. In making that admis- 
sion, however, I would not concede that Basich 
Brothers were, in law or in fact, the employers. 
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Mr. McCall: I understand now that the policies 
will not be brought down to your office for in- 
spection ? 

Mr. Monteleone: If it is not too much mcon- 
venience to Basich Brothers, I will have them 
brought down here, yes. I have no objection te 
that. I didn’t understand that vou wanted them 
here at the time of the taking of Mr. Kovick’s 
deposition. How long will vou be here, Mr. McCall? 
I have an appointment which will take probably 
ten or fifteen minutes. 

Mr. McCall: If you have an appointment which 
vou would like to take up for ten or fifteen minutes, 
go ahead. 


(A fifteen-minute recess was taken.) 


Q. (By Mr. McCall): What records do you 
have reference to that you would have to check in 
order to tell how much material per day was 
produced ? 

A. he dailv truck time sheets. which earried a 
tabulation of the approximate amount of material 
produced each day, in other words, an estimate based 
on loose truck measure. 

Q. Did vou have anv other records besides the 
truck time sheets that would show the amount, or 
the approximate amount, of material produced each 
day? A. No, sir. 

@. Did the engineers ever prepare estimates 
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showing the amount of money due to Duque & 
Frazzini? 
A. The Basich Brothers Construction Company 
engineers cid, yes. 
Q. The Basich Brothers Construction Company 


engineers prepared such estimates? A. Yes. 
Q. Did they give those to Duque & Frazzini? 
MMe ER aie. 
Q. When did they give them the first estimate? 
A. I don’t recall the date. 
Q. How often did they give an estimate after 


that? A. Whenever requested. 

Q. Did they ever request estimates? 

A. I don’t recall! at present whether they did 
or not. 

Q@. Do vou know whether or not the Basich 
Brothers Construction Company engineers ever gave 
Duque & Frazzini more than one estimate showing 
the amount of work done and what they had cein- 
ing to them, if anything? 

A. I believe so, yes. 

Q. Just one time? 

A. I believe they submitted estimates to them on 
several occasions. 

Q. On several occasions? 

A. Yes, sir. How many I couldn’t state. 

Q. Did you deliver those estimates to them? 

A. Asa rule they were picked up in our office by 
Mr. Duque or Mr. Frazzini. 
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Q. What records were the estimates of your engi- 
neers taken from? 

A. The engineers’ estimates, the U. 8. Engineer- 
ing Department, in charge of progress. 

Q. The estimates of the U.S. Engineers did not 
mention Duque & Frazzini? A. NoWsin 

@. But the U.S. Engineers’ estimates showed the 
work, so that you could segregate it, did they? 

A. Yes, sir. It was simple to segregate, due to 
the fact that Duque & Frazzini supplied all the rock 
base and the material for the concrete that was 
poured, and all of the materials for the asphalt, 
those being the quantities we would credit them with 
on their estimates. 

Q. Then during the months of February and 
March vou talked to Duque & Frazzini about bring- 
ing up the deficiency in the amount of material, but 
they didn’t increase the amount until the Pioneer 
plant started operating ? 

A. Well, that is rather difficult to answer. We 
discussed the inerease in the production of their 
vock crusher making rock base, increasing it, but 
until the Pioneer was set up and operating, increas- 
ing it I had no reason to argue with them relative 
to their production of that machine. 

Q. Then after the Pioneer machine started oper- 
ating, do you know if they produced at any time 800 
yards per day with the two machines, during the 
months of April or May? 
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A. Not without referring to the records. 

Q. You wouldn’t know? A. No. 

Q. They may have produced a total of 1600 
yards of suitable material per day after the Pioneer 
machine started operating, but you don’t remember? 

® A. That’s right. 

Q. But up until the Pioneer plant started oper- 
ating they only had the one plant operating, which 
I referred to as the home-made plant; is that right? 

A. Other than the several days their conerete 
ageregate plant operated and their materials 
couldn’t meet specifications. 

Q. Couldn’t meet specifications ? 

eee lhat’s meh. 

@. Then did you have any conferences with 
Dugue & Frazzini, complaining to them about the 
production between the Ist of April and the 15th of 
Mav? 

Yes, we had several discussions in that period. 
Where did those discussions take place? 
At the office and in the pit. 
At your office? 
Yes, or in the pit. 
What was the nature of your complaint to 
Duque & Frazzini at that time? 

A. ‘To increase the production of materials. 

Q. What was the production of materials when 
| you complained ? 
A. I don’t recall the exact yards per day that 
| were being produced at the time. 


OPrOorap 
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Q. Do you remember writing two letters to 
Duque & Frazzini on May 12th? 
A. I recall that I wrote them some letters. I 
wouldn’t know the dates. 
Mr. McCall: Ma. Monteleone, vou have seen 


those letters before. Do vou have any objection to | 


my showing them to the witness? (Handing pa- 
pers to Mr. Monteleone.) 

Mr. Monteleone (Returning same papers to Mr. 
McCall): That is all right. 


Q. (By My. McCall): I show vou, Mr. Kovick, 
what purports to be two letters addressed by Basich 
Brothers Construction Company to Duque & Fraz- 
zini, dated May 12, 1945. at Tucson, Arizona, and 
ask you if you signed each of those letters? 

A. Yes. This is my signature on both letters. 

Q. While vou look at those letters. M1. Kovick, I 
call vour attention 
Mr. Monteleone: By the way, Mr. McCall, are 
vou offering those letters in evidence now ? 

Mite ne Calle. SiNo: 

Mr. Monteleone: Then I am going to object to 
your calling attention to any portion of the letters, 
unless they are put in evidence. 

Mr. McCall: Ihave already offered the letters in 
evidence. They were marked at the pre-trial. 

Mr. Monteleone: Pardon me. 

Mr. McCall: They are already in evidence. 

Mr. Monteleone: All right. These are the same 
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letters, then, that were referred to in the deposition 
of N. L. Basich? 
Mie MeCall: What’s meht. 


Q. (By Mr. McCall): Can you state which one 
of these letters was written first on May 12th, Mr. 
Kovick? 

A. J believe this letter was written first of all. 

Q. Referring to the letter beginning with what 
words ? 

A. ‘‘In your letter of May 8, 1945.”’ 

Q. That was the first letter written on May 12th? 

A. Yes. 

Q. That letter you refer to reads, in part: ‘‘Since 
you lack proper and adequate equipment to operate 
even on a single shift basis without breakdowns, we 
suggest that any materials made on a night shift 
be placed in stockpile from which we will reload at 
our expense.’’ What equipment did Duque & Fraz- 
zini have on the job when you wrote this letter of 
Mav 12, 1945? 

A. This letter had reference to their rock base 
crushing plant. 

Q. The one that was referred to as beginning 
work first? 

A. In the letter of May 8th, they were feeding 
the plant with a yard and a quarter shovel and a 
tractor, the combination of the two, and they were 
using this job-constructed plant, crushing plant, the 
home-made plant which has been referred to. 
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Q. Is that the only one they had in operation? 

A. No. We had the Pioneer in operation at that 
time. 

Q. This letter, then, had no reference to the Pio- 
neer plant? 

A. No. This first letter here had reference to the 
rock base plant. 

Q. Which was the job-constructed plant? 

A. Yes. If you will notice, on the bottom it does 
say: ‘‘The above statement regarding lack of proper 
eqtupment cau be verified from our daily production 
records of rock base deliveries from your plant.”” In 
other words, this referred to rock base alone. 

Q. Those daily production records referred to in 
the last paragraph, what kind of records do those 
refer to? 

A. Time sheets showing the working time of 
the crusher during the day, the time it starts and 
the time of every breakdown, and the time it starts 
again and the time it stops for the evening. 

Q. Who kept that record? A. QOur man. 

Q. What man? A. The truck checker. 

Q. What became of those records? 

A. They are part of the records that Mr. Monte- 
leone discussed, which may be up at our office. 

Q. How far do those records go back? 

A. To the beginning of the job. 

Q. And those records will show the daily time, 
hours, that the machine referred to as the ‘‘job-con- 
structed machine’’ worked, from the beginning of 
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the job, as long as Duque & Frazzini were there? 

A. Yes, sir. 

Q. They also show the time worked by the other 
plants, including the Pioneer; is that right? 

A. No. We didn’t make a break-down on the 
Pioneer in that respect, due to the fact that the Pio- 
neer production was going directly into the stock- 
pile, rather than on the grade, and our means of 
checking the production there was by the number 
of cubic yards placed on the grade. 

Q. So you didn’t keep any records of the time 
worked by the Pioneer ? 

A. Not hke on the home-constructed machine. 

Q. Does this record show how much crushed rock 
was produced by this home-constructed machine 
each day? A. How many loads, yes. 

Q. Each day? A. Yes, sir. 

Q. How much was supposed to be in each load ? 

A. We had a segregation of large trucks and 
small trucks, and we estimated the amount we 
thought each truck would hold. 

Q. Did you ever check that estimate with the 
engineers’ figures in place? A. Yes, sir. 

@. How did they compare? 

A. We were heavy on the figures, on the truck 
figures. In other words, the shrinkage of the mate- 
rial was greater than we figured it would be. 

Q. Do you remember the percentage the shrink- 
age ran to? 

A. No, sir, I don’t recall. 


652 Glens Falls Indemnity Co. vs. 


Plaintiff’s Exhibit No. 22—(Continued) 
(Deposition of George W. Kovick.) 

@. Calling your attention to the other letter 
which was written on the same day, May 12th, which 
begins, ‘‘In spite of our verbal requests, letters and 
further requesting your Bonding Company repre- 
sentative to investigate conditions relating to your 
production of materials, we have received no im- 
provement whatever on your material deliveries,’’ 
what material deliveries did vou have reference to? 

A. All materials. 

Q. Of every kind? 

A. Yes; sand, concrete aggregate, mineral and 
crushed rock base. 

Q. What was the status of the material deliv- 
eries when you wrote this letter? 

A. We were forced to shut down our econerete 
paving operations on that date, due to the fact that 
the job-constructed plant couldn't produce sufficient 
rock base for us to ‘prepare sub-erades ahead of con- 
crete paving operations. 

Q. How long did it stay shut down? 

A. I would have to check the records for that. 

Q. Had your concrete paving operations been 
shut down at any time before May 12th for lack 
of material ? 

Q. I would have to check the records for that. 
It was shut down due to lack of material. On which 
date, I can’t recall. 


Q. Do you remember how many times it was shut 
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down due to lack of material from the subcontractor 
prior to May 12, 1945? 

A. No, sir, I couldn’t say. 

Q. Would you say it was a dozen times, or more 
or less? A. I couldn’t tell you. 

Q. It might have been a dozen times, or more or 
less? 

A. I would have to check the records for that. 

Q. From your independent recollection at this 
time, you wouldn’t know how many times? 

A. I ean hardly give an independent recollection 
if I am not certain. 

Q. What do you mean by “standby charges re- 
sulting from this lay off,’’ referred to in the last 
paragraph of your letter? 

A. The rental of the various types of equipment, 
rented by the month, for the various operations, such 
as concrete paving, wiich includes your concrete 
mixers and finishing machines. 

Q. That was on the main job? A. Yes. 

Q. On the air field? 

A. In other words, all equipment that was tied 
up due to their lack of material, due to the ma- 
chinery. 

Q. And you charged all of that to Duque & 
Frazzini? 

A. I presume we did. Mr. Thompson will re- 
member. 

Q. Do you remember the first time you had to 
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shut down your operations for lack of material 
furnished by Duque & Frazzini? 

ix Nowsie 

Q. Do you know of your own knowledge how 
much material the Pioneer plant produced after it 
started operating? 

A. Not to an exact amount, no, sir. 

Q. What did you refer to when you stated, in 
part, ‘‘you lack proper and adequate equipment ?”’ 

A. They lacked the proper equipment to strip 
their pits and remove the over-burden. By ‘‘over- 
burden’’ we refer to the dirt laying on top of the 
rock deposits. They lacked sufficient trucks to feed 
their plant properly, and their crusher was gradu- 
ally becoming run down, to a point where it was 
continuously breaking down during each and every 
shift. 

Q. And taking off this dirt from the pit is what 
you ¢all stripping the pit? A. Yes;isine 

Q. What did they do with the dirt that was 
taken off? 

A. They put it in other parts of the pit, wasted 
it within the pit limits. 

Q. That is the only thing you had reference to 
when you referred to ‘‘proper and adequate equip- 
ment ?’’ 

A. That’s right. In other words, a piece of ma- 
chinery that can’t operate and produce is an inade- 
quate piece of machinery. 


Basich Brothers Construction Co. 655 


Plaintiff’s Exhibit No. 22—( Continued) 

(Deposition of George W. Kovick.) 

Q. You were not referring to the crusher itself, 
then? 

A. The erusher itself, plhis the auxilary equip- 
ment that was assisting it to produce the rock. 

Mr. Monteleone: The two letters to which coun- 
sel referred, as I understand from his associate, 
were merely marked as exhibits, rather than being 
introduced in evidence, and at this time J am going 
to request that the letters be introduced in evi- 
dence and handed to the reporter, to become a part 
of the deposition of Mr. Basich or that of George 
Koviek. 

Mr. McCall: No objection. 

(A letter on the letterhead of Basich Broth- 
ers Construction Co., dated May 12, 1945, ad- 
dressed to Duque & Frazzini, signed Basich 
Brothers Construction Co., by George W. Ko- 
vick, was marked by the Notary Public as “‘ De- 
fendants Ex. A to deposition of George W. Ko- 
vick. July 17, 1946. C. W. McClain, Notary 
Public,’’ and ig hereto annexed.) 

(A letter on the letterhead of Basich Broth- 
ers Construction Co., dated May 12, 1945, ad- 
dressed to Duque & Frazzini, signed Basich 
Brothers Construction Co., by George W. Ko- 
vick, was marked by the Notary Publie as ‘‘ De- 
fendants Ex. B to deposition of George W. Ko- 
vick, July 17, 1946. C. W. McClain, Notary 
Public,’’ and is hereto annexed. ) 
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Q. (By Mr. McCall): Mr. Kovick, did you re- 
ceive a letter addressed to Basich SBrothers 
Construction Company by Duque & Frazzini, dated 
May 19, 1945, in which they stated, in effect, that 
you had given instructions contrary to instructions 
they gave their men, and that the men followed your 
instructions ? 

Mr. Monteleone: At this time, out of fairness to 
the witness, I suggest that counsel hand the witness 
the letter he has in his hand, to which he is refer- 
ring, so that the witness may refresh his memory 
from it. 

Mr. McCall: May it be stipulated, then, that this 
is a copy of the original letter, Mr. Monteleone? 

Mr. Monteleone: If you state that it is, I will 
take your word for it. 

Mr. McCall: JI have never seen the original, nat- 
urally. 

Mr. Monteleone: I think we stipulated the same 
thing in the N. L. Basich deposition. 

Mr. McCall: I am quite sure that is the record. 

Mr. Monteleone: If that is the record, I will so 
stipulate. 

Q. (By My. McCall): I will ask you if you re- 
member receiving the original of that letter? 

A. J recall receiving a letter similar to this. 
Whether it is an exact duplicate or not I wouldn’t 
vouch for. 

Q. Do you remember the incident mentioned in 
that letter, when, on Saturday, May 19th, Duque & 
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Frazzini issued orders that the Pioneer crushing 
plant be shut down at 9:30 am. until Monday 
morning at 7:30? Were you on the job at that 
time ? A. Yes, sir. 
Who issued the order to shut the plant down? 
Mr. Frazzini. 
Was he on the job at the time? 
He was in the pit that morning. 
And both you and Mr. Albino were there? 


PFOrPOPS 


No. I was not at the pit at the time he issued 
that order. 

Q. What time did the order come to your at- 
tention ? 

A. Mr. Albino drove from the pit to the airport 
and notified me of Mr. Frazzini’s decision. 

Q. What time of day was that? 

A. Oh, I presume it was about 10 o’clock. 

Q. Do you remember that being Saturday ? 

A. No, sir, I don’t recall whether it was Sat- 
urday or not. 

Q. Did you then go with Mr. Albino to the pit? 

Ee Yes, Sir. 

Q. What time did you get to the pit? 

A. I can’t recall the exact hour we arrived at the 
pit. It was shortly after Mr. Albino notified me. 

Mr. Monteleone: Mr. Kovick, you stated 10 
o’clock. Was that 10 o’clock in the morning? 

A. Yes. 

@. Had the Pioneer plant shut down already 
when you got there? A. Yes, sir. 
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Q. Were the men gone? A. No, sir. 

Q. Did you speak to Mr. Frazzini when you 
reached the job? 

A. Mr. Frazzini left the job. 

Q. He was not there when you arrived? 

A. Was not there. So I instructed the men to 
stand by until I could contact Mr. Frazzini, so that, 
in case he changed his mind, we could still start the 
plant again without too great a loss of time. 

@. Did you contact Mr. Frazzini? 

AY 1 did. 

Q. What time was that? 

A. I can’t recall. It was in the same space of 
time after I returned to the pit. 

Q. Did he come to the pit then? 

A. No, he did not. 

Q. Did you then give instructions to the men to 


continue work? ae eees Sil 
Q. And they did continue work? 
A. Yes, sir. 


Q. When you contacted Mr. Frazzini what did 
you state to him and what did he say to you? 

A. Istated to him that we were out of material 
at our batching plant, that unless that machine was 
kept running we would be forced to shut down be- 
fore the shift was off. 

Q. What did he say? 

A. Mr. Frazzini stated that he didn’t care what 
we had to do, that he was running the rock end 
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there, and when he would say to shut down, he could 
shut down. 

Q. What did you tell him? 

A. I told him I would continue running the plant 
until I could contact Mr. Basich. | 

Q. The men did stay on at work, then ? 

A. Yes, sir. 

Q. Was that the first time that there was any 
conflict between Basich Brothers Construction Com- 
pany and Duque & Frazzini as to who what author- 
ity to order the men to work or stop work? 

A. Yes. We had requested that they work longer 
hours, on previous occasions, although if they didn’t 
fee] that they wanted to thev could use their own 
judgment. 

Mr. Monteleone: When you say ‘‘they,’’ you 
mean whom? 

A. Duque & Frazzini. 


Q. (By Mr. McCall): The condition that you 
complained of in the letter of May 12th, 1945, had 
existed how long before May 12th? 

A. Oh, I assume it existed during the month of 
April. 

Q. Had it existed during the month of March? 

A. To a very small degree. 

@. Had it existed during the month of Feb- 
ruary ? A. To a small degree, yes. 

Q. What part of the complaint had existed dur- 
ing the months of February and March? 
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A. Well, there was very little in February, due 
to the fact that the main operations were setting up 
the plant, and in March, after the plant came under 
production, we offered suggestions on various meth- 
ods of stepping up production, which were sugges- 
tions only. 

@. Was the subcontract bond in this case deliv- 
ered to you in Arizona by Frazzini? 

I believe so. 

Did you see Frazzini sign it? 

I don’t recall. 

Do you remember what date that was? 

No, sir. 

Where were you when he handed it to you? 
In my office in Tueson. 

Whai did you do with it? 

Mailed it to our L. A. office. 

In Alhambra? 

Yes, the Alhambra office. 

You don’t remember what date that was? 
No, sir. 

Do you remember the date that Duque & 
Frazzini did the last work on the subcontract or at 
the pit? DN Ow sil. 

Q. Did Basich Brothers Construction Company 
move a plant into the pit the latter part of May 
or about June Ist? 

A. In that neighborhood, yes. 

Q. And was that at the request of Duque & Fraz- 
zini? 


OQPOPrOrorererer 
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A. Yes. We had a verbal agreement with Duque 
& Frazzini that they would rent this ‘plant, and then 
they backed down on it. 

Q. Who did the plant belong to? 

A. PDOC, at Tueson. 

Q. After they backed down on renting the plant 
did Basich Brothers Construction Company move 
it on the job? 

A. PDOC moved it on the job at our request. 
i DOC set it wp. 

Q. What part of the pit was it set up in? 

A. It was set up in the south pit, approximately 
700 or 800 feet from Duque & Frazzini’s home-con- 
structed or job-constructed crusher. 

Q. When did the PDOC plant start operating? 

A. I can’t recall the date. 

@. Did you use the same employees to overate 
that that he already had in the pit on other ma- 
chinery ? Nee ON @s) Sue 

Q. You got new employes entirely ? 

A. PDOC furnished the crew. They operated 
it for so much a yard. 

Q. Did Duque & Frazzini complain about your 
moving in this plant? 

A. Other than that letter, the letter 

Q. How long after this PDOC plant started pro- 


ducing material before Duque & Frazzini left the 
job? 
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A. They started dismantling their equipment 
immediately afterwards. 


Were you there when they left? 
Yas sil. 
At the pit? ie Ves sie 


Did you immediately take over the job? 

Yes. I had to. 

You took it over immediately after they left, 

and you were in charge of it until it was completed ? 
A. Yes, sir. 


COFPOO PS 


@. You took over the same employes, workmen 
and machinery; is that right? 

A. Yes, sir, other than a tractor belonging to 
Duque Frazzini and some of his employes that were 
working on these two plants he pulled down, and 
they left about that time. 

Q. To vou remember when the last of the sub- 
contract work was done? A. Novsing 

Q. There was no stoppage, then, of the subcon- 
tract work or the work in the pit between the time 
that Duque & Frazzini left the job and the time vou 
took over for the Basich Brothers Construction 
Company ? 

Mr. Monteleone: I object to the phrase ‘‘you 
took over for Basich Brothers Construction Com- 
pany,’’ as a conclusion on the part of this witness. 
He can testify what actually transpired, but whether 
he took it over for Basich Brothers Construction 
Company or took it over for the benefit of Duque & 
Frazzini is a question of law, and not a question for 
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this witness to answer. I object to the form of the 
question. 


Q. (By Mr. McCall): I will ask, you, Mr. Ko- 
vick, what time of day did Duque & Frazzini leave 
the job? 

A. They didn’t leave immediately after we he- 
gan production. They were around the job for a 
week or approximately two weeks, but they were dis- 
mantling their equipment and making arrangements 
for shipping it out. They were in and out of the pit 
for a period of time after they ceased operations. 

Q. Do vou remember the day they ceased onera- 
tions ? Ae Noa sims 

Q. What record, if any, do you have or did von 
make that shows the line of demarcation, if any. he- 
tween the time that Duque & Frazzini were there 
and the time after they had gone? 

A. We kept a record, the same as we did previ- 
ous to the time they left. There was a demarcation, 
due to the fact that they wrote us a letter and pulled 
off the job, and all work done after that was done. 
shall I say. under my immediate supervision, rather 
than theirs. 

Q. Outside of that. there was no change in the 
way the records were kept? A. Nopsi 

Q. You had charge of all the equipment which 
was rented by Basich Brothers to Duque & Frazzini, 
both fully operated and partly operated ? 

A. Yes, sir. 
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@. Who determined the difference between the 
equipment which was partly operated and_ that 
which was fully operated ? 

A. Duque & Frazzini and myself. 

Q. How often did you hand in to the office, if at 
all, statements showing the machinery that was fully 
operated and that which was partly operated? 

A. Every night. 

Q. Then what did you mean by ‘‘equipment fully 
operated ?”’ 

A. Where we supply the machine, plus the op- 
erator, we supply the machine operator and the fuel 
and maintenance. 

@. And everything necessary towards the main- 
tenance of the equipment? A. That’s aging 

@. And then “partly operated” wouldiieiean 
when vou furnish the machine, and what else? 

A. As arule they were fully operated or leased 
to them on a monthly basis, whereby they supplied 
the operator, the fuel and the maintenance of the 
machine. 

@. "Phen when you rented o1 leased from PDOC 
or someone else for Duque & Frazzini, on whose 
authority did you rent that equipment? 

A. Ma Eazciinics: 

@. What form did that authority take? 

A. Verbal, as a rule. In most cases he arranged 
for the equipment, but due to the fact that he was 
a new contractor in Arizona they wouldn’t extend 
him any credit. Therefore the equipment was 
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arranged for by him, but rented through Basich 
Brothers Construction Company, whereby the 
renter would be assured payment. 

Q. ‘Then you would say the lease of the equip- 
ment, the rent, is in the name of Basich Brothers 
Construction Company % A. Yes, sir. 

@. You stand good for the price? 

A. Yes, sir. And 

Mr. Monteleone: Were you going to say some- 
thing else? 

The Witness: That was all. 

Q. (By Mr. McCall): That was done in each 
and every case where machinery or equipment was 


rented from someone other than Basich Brothers 
Construction Company ? A. That’s right. 


Q@. Did you ever have any authority in writing 
from Frazzini or Duque to rent equipment ? 

A. No, sir. 

Q. Did you ever have any authority in writing 
from Duque & Frazzini to rent equipment froin 
Basich Brothers Construction Company? 

A. No, sir, other than verbal orders requesting 
the machinery. 

Q. Then who kept the time for the machinery 
that was rented and charged to Duque & Frazzini 
by Basich Brothers Construction Company? 

A. Asarule, our operators and their foremen. 

My. Monteleone: When you say ‘‘our,’’ you 
mean Duque & Frazzini? 

A. Duque & Frazzini foremen. 
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Q. (By Mr. McCall): Was there a card kept 
on each piece of equipment that was fully operat- 
ing? A. Yes, sir: 

Q. And that card was issued by the foreman and 
the operator of the equipment? 

A. In some cases it wasn’t, because on all plants 
that were rented by the month we didn’t require a 
daily report of time, due to the fact that it ran 
from one part of a month to the same pait of the 
next month, and that constituted a month’s rental. 

Q. On the equipment that was not rented by the 
month, then, would the foreman and the operator 
sign a card each day? 

A. ‘That was the usual procedure. 

Q. Then on equipment rented from PDOC or 
anvone else, where the equipment did not belong to 
your company, Basich Brothers Construction Com- 
pany, did the foreman and the operator sign a card 
each day? 

A. Generally the operator representing the other 
firin would request Duque & Frazzini’s foreman to 
submit each and every daily time sheet to them. 

Q. Did they okay each and every daily time 
sheet ? A. I presume they did. 

@. Calling your attention to Article 10 of the 
alleged subcontract, which reads as follows: ‘‘In 
the event any controversies should arise, the con- 
tractor and the subcontractor each will elect a rep- 
resentative, and the representatives will in turn 
elect a third disinterested party, to settle contro- 
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versies. All decisions will be final.’? Were any 
controversies, during the course of the job, settled 
in this manner by Duque & Frazzini and Basich 
Brothers Construction Company ? 

Mr. Monteleone: I object to the question. There 
is no evidence that there were any controversies be- 
tween them. 

Mr. McCall: He can answer. He knows whether 
there were any controversies between them. 

Mr. Monteleone: There were no controversies 
at all, as I understand from the evidence. If you 
indicate that there were any controversies, indicate 
what you are referring to, what particular contro- 
versy you are referring to. The question is general 
and broad, and from the evidence there is no indi- 
cation that theve were any controversies between 
the parties, or any dispnte or misunderstanding be- 
tween the parties. 

My. MeCall: 2 think the letter of May 12th, 
which reads, in part, ‘‘In spite of our verbal re- 
quests, letters and further requesting your Bonding 
Company representative to investigate conditions 
relating to your production of materials, we have 
received no improvement whatever on vour material 
deliveries.”’? { think that would—— 

Mr. Monteleone: There is no controversy about 
that fact. There was no divergence of opinion, as 
far as the parties involved were concerned, nothing 
to arbitrate. 
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Q. (By Mr. McCall): 1 will aslo Qyaugyvan 
Koviek, did you ever have any dispute or contro- 
versy with Duque & Frazzini regarding the produc- 
tion of material while they were on the alleged sub- 
contract job? 

A. ft have had quite a number of discussions 
with them; you can’t call them controversies, be- 
cause in most cases they would agree to make the 
necessary improvements, and that is as far as it 
would go. 

Q. But they never would make the necessary 
improvements—is that what you mean? 

A. In certain cases they would, and in other 
cases they would just ignore my request, and, that 
being a subcontract, I would just have to let them 
do as they saw fit. 

Mr. McCall: That is all the questions I can 
think of. Any questions, Mr. Monteleone? 

My. Montcleone: Yes, | am going to ask a few 
questions. 


Cross-Examination 
By Mr. Menteleone: 


Q@. Mr. Kovick, you spoke of the records kept 
by Basich Brothers as to the quantity of material 
produced by Duque & Frazzini, and in your answer, 
if J understood you correctly, you said those records 
were determined by truck loads? 

A. No. The quantities for Duque & Frazzini 
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were determined by the U. S. Engineering De- 
partment. 

Q. I mean your own records? 

A. Yes, sir. 

Q. Did vou have any records of any material 
that was produced by Duque & Frazzini and stock- 
piled, before they were removed by Basich Brothers 
and their trucks? 

A. We had stockpile materials, ves. 

Q. Did you have any records of the quantity of 
materials stockpiled, before they were loaded on 
your trucks and removed? 

Mr. MeCall: 1 object, as having been asked and 
answered. 

Mr. Monteleone: No, J don’t believe it has. If 
I understand correctly, there were a great many 
eases where Duque & Frazzini produced material 
which was stockpiled before it was taken un by 
Basich Brothers. Is that correct? 

A. Yes, in some instances. 

@. You didn’t have any records as to the quz2n- 
tity of material stockpiled, befove it was loaded on 
your trucks, did you? 

A. No. As a rule, we would try to estimate 
that and then count it out as we would remove it in 
the trucks and haul it to the grade. In other words, 
the stockpiling was done by Duque & Frazzini’s 
trucks, and they would haul it from the crusher to 
the stockpile and dump it, and then, when we weuld 
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load it and haul out, we would check the loans with 
the records you were referring to, Basich Brothers’ 
records. 

Q. Were these records kept by Basich Brothers? 

A. An employe of Basich Brothers. 

Q. And records kept by Basich Brothers or any 
employe, are under your general supervision ? 

A, Yeswsrr: 

Q. And they were so kept, in the ordinary course 
of the job? AL Yessir. 

@. Both as to the quantities of material removed 
and as to the payroll of Duque & Frazzini, and as 
to the rental of equipment by Duque & Frazzini, 
were thev all kept in the ordinary course of busi- 
ness? 

A. We kept records on all of that, yes. 

@. From your experience and vour knowledge 
of the contract and what you observed, would you 
state that those records correctly portray the actual 
condition as it existed? A. Yes, sit. 

Q. And the rentals of the equipments were the 
fair rentals of equipments; is that correct? 

WN, YY esesine 

Mr. McCall: I object to that as being irrelevant 
and immaterial, as to the fair rental of the equip- 
ment, and not sufficient foundation laid. 


Q. (By Mr. Monteleone): Would you state 
that those equipments were actually used by Duque 
& Hrazzini? A. Yes, sir. 

Q. And would you state that the payroll of the 
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men, as indicated by your records, as you have 
testified, truly reflects the employment by Duque & 
Frazzini on this particular job? 

A. Yes, they do. May I add one more thing, 
off the record? 

Mr. Monteleone: This is off the record. 


(There was a discussion off the record.) 


Q. (By Mr. Monteleone): As far as the rentals 
of equipment were concerned, the rentals were based 
upon what? 

A. In certain instances they were based by the 
month, or by the hour, or by the yard. 

Q. Were the rates fixed by the O.P.A.? 

A. The rates were fixed by the O.P.A. 

@. And those rates fixed by the O.P.A. were the 
rates reflected in your records; is that right? 

A. Yes, sir. 

@. Were the records of the time of operation of 
the plant and shut-downs kept in the ordinary 
course of business and under your general super- 
vision ? 

A. Yes, sir, the same as any other job. 

@. Counsel asked you a question as to whether 
or not you had taken over the job after Duque & 
Frazzini shut down the early part of June, 1945, 
and you gave an answer that you had to take over 
the job at that time. What did you mean by that? 

A. I had to take over the production of ma- 
terials at that time. 

Q. Why was that? 
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A. So as to keep our job in operation, the entire 
job, the entire project. 

Q. That was a defense job or project? 

A. Yes. 

@. What was the name of that job? 

A. It was a B-29 training base. 

@. Was that B-29 traiming base 

A. A B-29 bomber squadron training base. 

@. Were you instructed by anv representative 
of the United States Government to see that work 
was not shut down? 

A. I was constantly reminded of that by the 
Government, its representatives. 

@. When vou state you had to take over the job, 
you had to take it over because it was abandoned 
by Duque & Frazzini; is that correct? 

A. Yes. 

Q. And you had to do that in order to continne 
the construction of this important war project; | 
isn’t that true? A. Yes, sit. | 

Mr. Monteleone: That is all. 


| 


Redirect Examination 
isy Nor MeCalit 
@. Mr. Kovick, in answer to a question of Mr. 
Monteleone’s, you stated you were constantly re- 
minded by the Government and its representatives. 
What do you mean by ‘‘the Government and its 
representatives’’? 
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A. The U. 8. Engineering Department and its 
representative, the resident engineer on the project, 
and the Colonel in charge of the air port. 

Q. What did they remind you of? 

A. That we had a schedule to meet, that our 
operations could not at any time interfere with their 
training program. 

Q. And that is the reason that vou took over 
immediately after Duque & Frazzini left, and com- 
pleted it? 

A. Yes, sir; otherwise I could have waited six 
months until the thing was settled. 

Mr. McCall: ‘That is all. 


Recross-Examination 

By Mr. Monteleone: 

Q. Did Duque & Frazzini ever request that any 
of these matters be determined by arbitration ? 

A. No, sir. 

My. Monteleone: That is all. 

The Witness: You are speaking of me per- 
sonally ? 

Mr. Monteleone: Yes. 

The Witness: Yes. I wouldn’t know whether 
they requested the company. They didn’t request me 


Redirect Examination 
By Mr. McCall: 
@. Was there ever a time when Basich Brothers 
ever suggested to Duque & Frazzini the arbitrating 
of their differences ? 
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Mr. Monteleone: ‘There is no evidence that there 
were any matters subject to controversy. 
Mr. McCall: You raised the point, Mr. Monte- 
leone. 
A. ‘To my knowledge there wasn’t. 


Q. (By Mr. McCall): As I understand, all the 
equipment which you have charged to Duque & 
Frazzini, both owned by Basich Brothers and owned 
by others, was charged out by your office on the 
O.P.A. schedule only? A. Yes, sir, or less. 

Q. Whether it be fully operated or partly 
operated ? 


A. Under their set schedule, for all purposes. 
Q. Who do you mean by ‘‘their’’? 

AL ‘The OPA; 

@. And you followed those schedules? 

A. Yes, sir. 

Q. In all cases? A. In all eases. 


Mr. McCall: Thank you. 

Mr. Monteleone: This witness is leaving for 
Fresno tonight, and I don’t know when he will be 
back. Do you have any idea when vou are coming 
back? 

The Witness: I haven’t the shghtest idea. 

Mr. Monteleone: Can the original deposition be 
sent to Fresno and be signed before some duly 
authorized officer there? Are you willing to stipu- 
late, Mr. McCall, that the deposition may be read 
and corrected by the witness and signed before 
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some notary public in the County of Fresno, in 
order to accommodate the witness? 

Mr. McCall: Yes. And the notary before whom 
it is signed will be requested to send it direct to 
Mr. McClain for filing. 

Myr. Monteleone: That is correct. May the rec- 
ord also show that, in referring to a ‘‘ Bonding 
Company representative”’ in his letter, that I am 
referring to the latter dated May 12, 1945? I am 
going to ask this witness this particular question. 


Recross-Examination 

By Mr. Monteleone: 

Q. Did you yourself interview any bonding com- 
pany representative ? A. On the project, yes. 

Q. Who was the man? A. Mr. Bray. 

Q. Do you recall when you saw him at the 
project? A. No, I can’t recall the date. 

Q. Do you know whether you saw him on more 
than one occasion ? A. Yes. 

Q. On how many different occasions ? 

A. J wouldn’t know the number of occasions, 
but he was down there several times. 

Q. Was he there during the month of May, 
would you state? A. I believe he was. 

Q. And was he there during the month of June, 
1945? A. J don’t recall. 

Q. Well, he had been there on occasions follow- 
ing the 5th day of April, 1945? WO Ys, sir. 

Q. Did he ever tell you that the company had 
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never been notified of any of the conditions existing 
at the plant? Did he ever make any objections of 
that kind to you, that you know of? 

A. Yes, we had a discussion on that order. 

Q. What is that? 

A. I say we had a diseussion on that order. 

Q. What discussion did you have? 

A. Well, relative to the tvpe and condition of 
plants. 

@. Did he tell vou whether or not he would use 
his good offices to try to rectifv that condition? 

A. Yes, sir. 

Q. What did he say in that respect? 

Mr. McCall: I object to that as a leading ques- 
tion, and as irrelevant and immaterial. 

Mr. Monteleone: [t is not. It bears on the 
waiver. 


Q. (By Mr. Monteleone): What did he state 
in that respect, do vou recall? 

A. We covered so many subjects that I don’t 
recall any specific statement. 

@. State generally what was said by Mr. Bray, 
the representative of the bonding company. 

A. The general improvement of the equipment 
and workmanship of Duque & Frazzini, to bring up 
the production the required amount. 

@. Do you reeall when those statements were 
made ? A. No, sir. 

Mr. Monteleone: Mr. McCall, have you any ob- 
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jection if I take the deposition of Ma. Bray within 
the near future ? 

Mr. McCall: None at all. 

Mr. Monteleone: May I notify you, then, when 
that will be done? 

Mr. McCall: All right. One more question. 


Redirect Examination 
By My, McCall: 

Q. Mr. Kovick, you say that Mr. Bray was on 
the job at Tucson several times while you were 
there ? A. Yes, sit. 

@. Would you say he was there more than twice? 

A. I wouldn’t swear to it. 

Q. By ‘‘several’’ what do you have reference to? 

A. Two, or possibly more, but I am sure it was 
two times. 

@. Where was this conversation between you 
and Mr. Bray at the time he indicated or said that 
he would do something about bringing up the pro- 
duction of Duque & Frazzini? 

A. In Basich Brothers’ field office at Tucson. 

@. Did I understand you correctly to state that 
he told you that he would do something to bring up 
the production ? 

A. We were speaking of generalities, and he 
said he would use his good offices to improve con- 
ditions. 

@. Did he say what conditions he had refer- 
ence to? 

A. No. The conditions we all had reference to 
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was the lack of sufficient material to keep our 
project in operation. 

Q. What time was it that you first talked to him 
about 1? 

A. Qn his first trip down there. 

Q. Was that in February, March or April or 

A. I don’t recall the date. 

Q. But he stated that he would use his good 
offices in getting them to bring up the production? 

A. Yes, sir. 

Q. Did you tell him what the production was at 
that time ? ee eS S11". 

Q. What was it? 

A. We went all through the records. I don’t 
recall at the moment, but we had all the records 
at the office at the time, and we went over the day 
by day records, and then we also checked with our 
office engineer relative to the daily quantities and 
estimates up to that date. 

That was on what trip? 

If I recall, that was on the first trip. 
Did you go with him to the pit? 
Yes, sir’. 


Did vou have a further discussion at the pit? 
Yes. I took him out to the pit and showed 
him all the equipment. 


jauen der et eG 


@. What did he do, if anything, in using his 
good offices to bring up the production ? 

A. I didn’t see any outward improvement. 

@. Did he tell you anything else? 

A. Not that I can remember at the moment. 
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Q. Then he was down there another time? 

A. Yes, sir. 

Q. Did you talk to him at that time about im- 
provement ? 

A. I talked to him both times he was there, yes. 

Q. That was the time that I was with him, was 
it not? A. Yes, I believe so. 

Q. All the talking vou did to him at that time 
was when we were all three together, wasn’t it, to- 
gether with Mr. Monteleone and Mr. Basich? 

A. Yes, six. 

Mr. McCall: That is all. 


Recross-Examination 
By Mr. Monteleone: 

Q. On the first occasion Mr. Bray visited the 
pit and was going over your records, was Mr. N. L. 
Basich along also, do vou recall? 

A. I don’t recall. 

Q. How much time did he spend in your office 
going over the records? 

A. Oh, I would judge he spent a good part of 
_one afternoon. 

Q. Did you have available to him at that time 
the payroll records of Duque & Frazzini? 

A. All records. 

Q. Including the rental records of equipment? 

A. They weren’t up to date, but we requested 
that our office manager prepare all Duque & Fraz- 


zini charges up to the close of that period for Mr. 
Bray. 


680 Glens Falls Indemnity Co. vs. 


Plaintiff’s Exhibit No. 22—( Continued) 
(Deposition of George W. Kovick.) 

Q. Were they exhibited to Mr. Bray? 

A. Yes, sir, at a later date. 

Q. Were also the amount of production or 
amount earned by Duque & Frazzini records shown 
to Mr. Bray? A. Yes, sir. 

Q. By yourself? 

A. All records were open to Mr. Bray. 

Mr. Monteleone: That is all. 

Mr. McCall: Nothing further. 


Q. (By Mr. Monteleone): Did Mr. Bray make 
any objection as to the records? 


A. No, sir. 
Q. Or question any of the records? 
AS NOS sit” 


Mr. Monteleone: That is all. 
Mr. MeCall: Thank vou, Mr. Kovick. 
GEORGE W. KOVICK. 


Subscribed and sworn to before me this 6th day 
of August, 1946. 
[Seal] CECILE R. GEARHART, 
Notary Public in and for the County of Fresno, 
State of California. 


State of California, 
County of Los Angeles—ss. 

I, C. W. McClain, a Notary Public within and for 
the county and state aforesaid, duly commissioned 
and qualified, authorized to administer caths and to 
take and certify depositions, do hereby certify that 
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the witness named in the foregoing deposition, to- 
wit, George W. Kovick, was by me first duly sworn 
to testify the truth, the whole truth and nothing but 
the truth, before the commencement of his deposi- 
tion; that said deposition was taken pursuant to 
the annexed Stipulation to Take Deposition, at the 
time and place set forth therein and in the title 
page hereof, and was completed on the same day. 

I further certify that the testimony given by the 
said witness was by me reduced to writing in the 
presence of the witness by means of shorthand; 
that the said shorthand notes were subsequently 
transcribed in the absence of the witness; that it 
was stipulated by and between counsel for the re- 
spective parties that the original transcript of the 
said deposition may be sent to the witness for read- 
ing, correction, if necessary, and signing before any 
Notary Public in and for Fresno County, California, 
at his address in that city, to-wit, 145 West Shields 
Avenue, and that, after signing the said deposition, 
the same will be returned to me for filing. 

I further certify that I am not a relative or 
employe or attorney or counsel of any of the parties, 
or a relative or employe of such attorney or counsel, 
or financially interested in this action. 

In Witness Whereof, I have hereunto set my 
hand and affixed my seal, at Los Angeles, California, 
this 24th day of July, 1946. 


[Seal ] /s/ C. W. McCLAIN, 
Notary Public in and for the County of Los Angeles, 
State of California. 
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DEFENDANTS’ EXHIBIT A 
to Deposition of George W. Kovick 


[Letterhead Basich Brothers Construction Co. ] 


P. O. Box 5416 
Tueson, Arizona 
May 12, 1945 

Duque & Frazzini 

P. O. Box 5416 

Tucson, Arizona 


Gentlemen, 


In your letter of May 8, 1945 you state you desire 
to start a night shift to produce additional base 
materials. Since vou lack proper and adequate 
equipment to operate even on a single shift basis 
without breakdowns, we suggest that any materials 
made on a night shift be placed in stockpile from 
which we will reload at our expense. 

The above statement regarding lack of proper 
equipment can be verified from our daily produc- 
tion records of rock base deliveries from your plant. 


Yours very truly 


BASICH BROTHERS 
CONSTRUCTION CO 


By /s/ G. W. KOVICK, 
Supt. 
GW K/ht 
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DEFENDAN'S’ EXHIBIT B 
to Deposition of George W. IXovick 


[Letterhead Basich Brothers Construction Co. ] 


P. O. Box 5416 
Tucson, Arizona 
May 12, 1945 

Duque & Frazzini 

P. O. Box 5416 

Tueson, Arizona 


Gentlemen, 

In spite of our verbal requests, letters and fur- 
ther requesting your Bonding Company representa- 
tive to investigate conditions relating to your pro- 
duction of materials, we have received no impreve- 
ment whatever on your material deliveries. 

We have shut down our Conerete Paving opera- 
tions due to lack of rock base subgrade. All standby 
charges resulting from this lay off will be charged 
to your account. 


BASICH BROTHERS 
CONSTRUCTION CO 


By /s/ G. W. KOVICK, 
Supt. 
GW K/ht 


[Endorsed]: Filed U.S.C.C.A. July 18, 1947. 


684 Glens Falls Indenunity Co. vs. 
PLAINTIFF’S EXHIBIT No. 28 


In the District Court of the United States for the 
Southern District of California, Central Division 


No. 5021-P.H. 


BASICH BROTHERS CONSTRUCTION COM- 
PANY, a corporation, 
Plaintaitie 
VS. 


GLENS FALLS INDEMNITY COMPANY, a 
corporation, et al., 
Defendants. 


DEPOSITION OF JOHN H. BRAY 


The deposition of John H. Bray. a witness pro- 
duced on behalf of the plaintiff was taken before 
Charles G. Murray, a Notary Publie in and for the 
County of Los Angeles, State of California on 
Wednesday, the 4th day of September, 1946, com- 
mencing at the hour of 2:00 o’clock P. M. at Room 
926 Rowan Building, Los Angeles, California, pur- 
suant to oral stipulation of counsel as hereinafter 
set forth. 


Appearances: 


For the plaintiff, Stephen Monteleone, Esq., 1050 
Petroleum Bidg.. Los Angeles, California. 


For the defendant, John EK. McCall, Esq., 926 
Rowan Building, Los Angeles, California. 
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My. Monteleone: It is ovally stipulated, by and 
between the plaintiff, through its attorney, Stephen 
Monteleone and the defendants Glens Falls Indem- 
nity Company, et al, through their attorney, John 
E. McCall, that the deposition of the witness John 
H. Bray may be taken before Charles G. Murray, 
a Notary Public in and for the County of Los An- 
geles, State of California, on the 4th day of Sep- 
tember, 1946, at the hour of 2:00 o’clock P. M., at 
Room 926 Rowan Building, Los Angeles, California, 
pursuant to the terms and provisions of rules 26 
and 32 of this court. 

Mr. McCall: It is so stipulated. 


JOHN H. BRAY, 


a witness produced on behalf of the plaintiff, having 
been by the Notary Public first duly sworn to testify 
the truth, the whole truth and nothing but the truth, 
on oath testified as follows: 


Cross Examination 
By Mr. Monteleone: 


Your full name is what? 

John H. Bray. 

What is your residence address, Mr. Bray? 
2052 Midjothian Drive, Altadena. 

What is your telephone number there? 
Sycamore 45758. 

What is your business address, Mr. Bray? 
548 South Spring Street. 


rOPOoPOPS 
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Do you have a telephone number there? 
Yes, sit. 
What is that telephone number? 
Michigan 1171. 
What is your business or occupation ? 
. Claims Manager of the Los Angeles office of 
the Glens Falls Indemnity Company. 


>OPOPO 


Q. What is your duty or what are your duties 
in connection with that office? 

A. To examine and adjust the claims arising 
out of bonds or policies against the Glens Falls 
Indemnity Company. 

Q. Is there any other officer in the office? 

A. Yes. 

@. Who is that other officer? 

A. James 8. Henry. 

@. Who is Marvin 8. Jonas? 

A. He is a Surety Underwriter—a_ special 
agent. 

Q. Were you occupying this same position in 
1945 with the Glens Falls Indemnity Company. 
the same position as you are today? A. Yes. 

Q. What, if any additional hours or duties did 
vou have then that you do not have today? 

Ae None 

@. Are you familiar with the bond that was 
executed by the Glens Falls Indemnity Company 
as surety for Duque and Frazzini, as principals, 
in favor of Basich Brothers Construction Com- 
pany ? 
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Mr. McCall: I object to that as calling for a 
conclusion of the witness and as being too broad 
in its scope. 

Mr. Monteleone: He says that he is familiar 
with it. A. I did not say that. 


Q. (By Mr. Monteleone): Well you know that 
such a bond existed, do you not? 

A. I reviewed what purported to be a copy of 
such bond. 

Q. Did the copy of the bond which you re- 
viewed in any way correspond with the bond which 
I now exibit to you on the stationery of the Glens 
Falls Indemnity Company, bearing date—entitled 
‘‘Sub-contract Bond’’, bearing date the 20th day 
of February, 1945? 

A. Well, I haven’t time to read all of it but 
it looks like the same bond. 

Q. When did you first see the copy of this bond? 

A. Well, that would be hard to say but it was 
probably three or four weeks after I made my first 
trip to Tucson, which was in the latter part of 
April, 1945. 

Q. In other words, vou had not seen the bond 
previous to that time? A. That is correct. 

Q. Now, did you have any information given to 
you prior to that time that such bond had been 
executed by the Glens Falls Indemnity Company ? 

A. I saw the report of the execution which was 
just a skeleton form—what we call a Daily Report. 
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Q. Where did you see that? A. Where? 

@. Well, when did you see it? 

A. Isaw it some time previous to April 21, 1940. 

@. Can you fix approximately when it was? 

A. Well, I imagine around about the middle of 
April. 

@. Of April, 1945? A. That is right. 

@. Can you tell me whether or not this bond 
was executed by the Los Angeles local office of the 
Glens Falls Indenmity Company ? 

A. Well, I imagine that the Notary Public’s 
seal will determine that. 

@. Well, we will look at the Notary’s seal which 
shows that the bond was notarized in the County 
of Los Angeles. 

A. Well, if it was signed by Myr. Jonas and was 
notarized here, it was wndoubtedly signed in Los 
Angeles. 

Q. Did you know Duque and Frazzini prior to 
the 20th day of February, 1945? A. Widiiasiiae 

Q. Do you know whether or not any investiga- 
tion or examination had been made by the Glens 
Falls Indemnity Company as to the financial re- 
sponsibility o1 efficiency of Duque and Frazzini, 
so far as equipment was concerned, to carry on any 
contract such as that involved in the contract in- 
volved here? edo not. 

@. Have you seen any report of the Glens Falls 
Indemnity Company which would indicate whether 
or not an investigation had been made as to the 
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fianancial responsibility of Duque and Frazzini or 
the ability of Duque and Frazzini to perform the 
contract that existed between Basich Brothers and 
Duque and Frazzini? A. I have not. 

Q. Have you ever made any inquiry to ascer- 
tain whether or not there was such an investigation 
made as to the ability or as to the bond itself? 

A. I have not. 

Q. Can you state whether ov not, from your 
knowledge of the records and the investigation and 
reports, the Glens Falls Indemnity Company had 
acquired any security from Duque and #'razzini, 
or anyone else, for Duque and Frazzini to secure 
the Glens Falls Indemnity Company in the event 
of loss under this bond? 

A. I have seen no such report. 

Q. What was that answer? 

A. I have seen no such report. 

Q. Do you know whether or not such ix the 
fact: That the Giens Falls Indemnity Company does 
hold securities belonging to Duque and Frazzini to 
insure the Glens Falls Indemnity Company against 
any loss under this bond? domo: 

@. Can you state whether or not such a coliateral 
does exist? A. I don’t know. 

Mr. McCall: I can get that information for vou 
and give it to you. I would be glad to do so. 


My. Monteleone: Thank you. I will appreciate 
that. 
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Q. (By Mr. Monteleone): When did you first 
learn of the contents of the contract bearing date 
February 7, 1945 that was executed by Basich 
Brothers Construction Company as one party and 
Duque and Frazzini as the other party? 

A. About the second or third day after I ar- 
rived in Tueson, in April of 1945. 

Q. Where was that copy at that time? 

A. I saw the copy that Duque and Frazzini had 
in their possession. 

Q. Was that the first time that von learned of 
the contents of that contract ? 

A. ‘That is nght. 

@. Do you know whether or not there was a 
copy of that contract in the office of the Glens Falls 
Indemnity Company ? A. In Los Angeles? 

Q. In Los Angeles or at any other place. 

A. I rather suspect that there was one in the 
San Francisco office. I have no definite knowledge 
of it, but 1 vather think it was because I was sent 
2 copy_of it later’. 

@. What was the reason it was in the San Fran- 
cisco office rather than the Los Angeles office ? 

A. That is just a procedure. We keep only 
skeleton copies in this office. 

@. Do you know whether or not the bond was 
made by Duque and Frazzini in the Los Angeles 
office or in the San Francisco office? 

A. I don’t know. 

Q. Do you know when Duque and Frazzini made 


si 
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appheation for this bond? A. I don’t know. 

Q. Who would have that information ? 

A. That I couldn’t tell vou for sure but I rather 
suspect that would be in San Francisco. It would 
probably be in the possession of the Bond Depart- 
ment there. 

Q. Are you familiar with, or have you ever ex- 
amined the contents of the contract between Basich 
Brothers Construction Company on the one hand 
and the United States of America, through the War 
Department, dated January 25, 1945, with refer- 
ence to the construction of the Davis-Monthan Aix 
Field? A. I have never seen that. 

@. Have you ever sought to acquire information 
as to the contents of this contract? 


ap) 


learned is that there was such a contract and 
to the portions of it contained in the contract bend 
between Basich Brothers Construction Company 
and Duque and Frazzini. 

@. When you first began making an investiga- 
tion of this matter, was it under some one’s direc- 
tion? A. I believe so. 

Q. Under whose instruction or direction was 
it that you began making such investigation ? 

A. Well, as I recali it, Mx. Basich addressed a 
letter to Duque and Frazzini and sent a copy to 
us, and on receipt of the letter to Los Angeles, we 
immediately sent it to San Francisco and, alone 
about the 15th or 16th of April, they wrote to me 


A. No, I have not. The only thing i hay 
a 


Pan) 
Ne} 
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and told me they would like to have me conduct— 
that they would like to have me contact Mr. Basich. 
Q. That letter was addressed to the Los Angeles 


office, is that right? Aa Yas: 
Q. That letter bore the date of April 5, 1945, 
is that correct? A. I think so. 


Q. Would you like to see a copy of it, or are 
you familiar with that letter? 

Aq Weitawe seen rit. 

@. That was sent to your office by registered 
mail, wasn’t it? 

A. I am not certain of that. It was received in 
the office by mail. I don’t remember whether it 
was sent by registered mail, but it was received 
and sent on. 

Q. Before it was sent to you, did you make an 
effort to contact Basich Brothers Construction 
Company or any one connected with Basich Broth- 
ers Construction Company ? 

A. I don’t know. I don’t think so. 

@. Did you, or any one, ever receive a copy of 
that letter dated April 5, 1945? 

A. I don’t know whether it was addressed to 
us, or not. I did not receive it, myself. 

Q@. From all of the records of the company and 
all of the investigations that yon have made on the 
part of the company, up to this time, have you seen 
any copy of acknowledgement of that letter received 
from Basich Construction Company ? 

A. I don’t recall that I have. 
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Q. How long was that letter retained in your 
local office, here, before it was forwarded to your 
San Francisco office? 

A. I don’t know but I rather suspect it went 
up—— 

Mr. McCall (interrupting): Not what you sus- 
pect—just what you know. A. I don’t know. 


Q. (By Max. Monteleone): Well, what would 
be your estimate as to the approximate time? 

A. I would have to guess at that. 

Q. No, just what you know. 

A. I would say within two or three days. 

Q. In other words, you retained it in your office 
for two or three days? 

A. I have no independent recollection of it but 
it may have been forwarded on the same day. 

@. Do you know whether or not any effort was 
made or anything was done by any one on the part 
of the Glens Falls Indemnity Company to investi- 
gate the contents of that letter of April 5, 1945? 

A. I have no knowledge as to that, no. Nothing 
was done through our office. 

Q. Do you recall approximately how long it was 
after the letter had been sent to San Francisco 
office before it was sent back to the Los Angeles 
office ? 

A. The letter was not returned. I got another 
letter from San Francisco. 

Q. Was that a letter of instruction ? 
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A. It was a letter instructing me to contact Mr. 
Basich. 

Q@. Was a copy of the letter of April 5, 1945, 
retained in your office ? 

A. I don’t think it was. I think I wrote for a 
copy of the letter later. That is something I have 
no recollection of now. 

@. You think you had written a letter for a 
copy. Have you any recollection as to how long 
it was after that that you wrote for a copy of the 
levers 

A. J would estimate that it was around the 
latter part of April or the first part of May. 

@. Can you state about when it was that you 
received this reply from the San Francisco office? 

A. The first reply? 

Q. Yes, the first reply after they had received 
that letter. 

A. J think that letter arrived—May I refer to 
a calendar? 

Q. Yes. 

A. I think I can tell you within a day or so— 
Well, [ would estimate probably the 17th or 18th 
of April it was that I received this letter. 

@. Do you have any record or diary in your 
possession which would show as to when the letter 
was forwarded to the San Francisco office ? 

A. I doubt that because, ordinarily, we do not 
write letters of transmittal of these matters. 

@. When that letter was sent to the San Fran- 
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cisco office, was it sent with any notation from any 
one in your office as to what should be done? 

A. No. 

Q. Did vou ascertain as to any contents of the 
letter sent to the San Francisco office—the letter 
bearing date April 5, 1945? A No. 

Q. Now, from the time yon sent that letter to 
San Francisco, until the time vou got this reply 
from San Francisco, some time later on, did you 
make any contact with Basich Brothers Construc- 
tion Company? A. No. 

@. Did you, during that period of time, make 
any contact with Duque and Frazzini? 

mx No: 

Q. Did you know that Duque and F1azzini weie 
working in Tueson, Arizona at this time, on that 
job? 

A. I think I knew something about it. I think 
I knew that there was such a job and I think I 
probably checked it at the time the letter came in. 

@. You knew the address of Duque and Fraz- 
zini, then? 

A. I did not know their address. 

Q. You knew that they were working at Tucson? 

A. I understood they were, yes. 

Q. Did you make any effort to ascertain the ad- 
dress of Duque and Frazzini from the time you 
forwarded the letter to San Francisco until vou got 


your instructions from San Francisco, later on? 
A. No. 
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Q. Can you state what, if any instructions were 
given to you by San Francisco ? 

Mr. McCall: I object to that on the grounds 
that it is incompetent, irrelevant and immaterial as 
to what instructions may or may not have been 
given to him by his San Francisco office. 

My. Monteleone: Do you instruct the witness 


not to answer or do you merely make your 
objection ? 

Mr. McCall: Well, if he has any answer, he 
ean make it. 

A. We got a letter from San Francisco instruct- 
ing me to contact Basich Bros. Construction Co. | 
and investigate and find out what the trouble was. 


@. (By Mr. Monteleone): At the time you re- | 
eeived the copy of this letter of April 5, IES omas 
knew, did vou not, that under the contract, Duque 
and Frazzini had—that pursuant to the contract | 


of February, 1945, Duque and Frazzini were to 
install two plants, each with the capacity of pro- | 
dueing 800 cubic vards of material per day? | 
A. I had no such knowledge. | 
Q. Well, the letter, itself, conveyed that infor- | 
mation didn’t it? | 
A. T have no recollection of the letter. | 
@. Look at that letter. ; 
A. This letter speaks for itself. It says that it . 
is agreed that you are to get two plants, each | 
capable of producing 800 cubic yards per day. — 
There is no question about that. | 


| 
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@. When you first acauired knowledge that 
Duque and Frazzini had not established two plants 
capable of producing 800 cubic yards of material 
a day, what was your action in regard to contacting 
Duque and Frazzini on that knowledge? 

Mr. McCall: That is objected to on the grounds 
that it is incompetent, irrelevant and immaterial 
as he has not stated that he had any connection or 
made any action in that regard. Your question pre- 
sumes that he got facts that he could rely upon. 

A. I do not recall as to that. I had not seen 
that letter, naturally. 


Q. (By Mt. Monteleone): You had seen it 
while in your possession ? 

A. Yes, but I had not read it carefully. 

@. Did you know that under the contract that 
Duque and Frazzini had with Basich Brothers Con- 
struction Company they were to establish two plants 
eapable of producing 800 cubic vards of material 
per day? 

A. I do not recall anything about such a state- 
ment in the letter. I do not reeall that. 

Q. Did you in any wav contact the Basich 
Brothers Construction Company before you got 
that letter from San Francisco? A. No. 

@. When vou ascertained the contents of the 
| letter dated April 5, 1945, that Duque and Frazzini 
| did not commence to operate the plant on February 
19, 1945, did you in any way contact Basich Broth- 
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ers Construction Company to ascertain what the 
situation was before you received instructions from 
San Francisco? 
Mr. McCall: Just a minute. Will you please 
read that question ? 


(The question is repeated by the Notary 
Public.) 


A. No. 

Q. (By Mr. Monteleone): Now, what was the 
first thing you did after receiving instructions from 
your San Francisco office? 

A. I contacted Mr. Basich. I believe I tele- 
phoned and made an appointment to see him. 


Who was present at that time? 
Just Mr. Basich and myself. 
Can you fix the time vou saw him on that 
oceasion ? 

A. Do you mean the time of the day or the 
date? 

@. The day. 

A. I would say it was probably April 18th or 
19th. 

Q. Of what month? A. Of April. 


Q. Which Mr. Basich was that? 
A. Nick Basich. 

Q. Did you see him after that? 
Aa I die: 

Q. Where did you see him? 

A. At his office. 

Q. 

A. 

Q. 
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Q. What, if anything was said by you and Mr. 
Basich on that occasion? 

A. Well, I asked Mr. Basich and told him that 
I had been requested to make an investigation by 
my San Francisco office and asked him what the 
situation was over there. He told me that Duque 
and Frazzini had encountered a lot of technical 
difficulties and that the engineering set-up in some 
respects was not correct. I asked Mr. Basich about 
the prices on the job and he told me that he thought 
the price was adequate. I asked him—This was a 
long time ago and it is hard to remember exactly— 
Mr. Basich told me that he thought they should— 
that he thought, though, that if Duque and Frazzini 
would get a proper engineering set-up and proper 
organization, that any money they had lost up to 
that time on the job would be the entire loss they 
would have and that they possibly had a chance of 
working out without any loss, or at least without 
any loss from then on, out. But he did not know 
what loss they had sustained as he did not know 
what outstanding bills there were, but he assumed 
that they had lost some money up until that time. 
He requested that we have some one look into 
the situation at Tucson or that he thought that 
would be a good idea; and I later on contacted my 
San Francisco office, as I recall. 

Q. Before we get to that, let us finish the con- 
versation. 
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A. That was about the extent of the conver- 
sation. 

Q. Before you went to see Mr. Basich, did you 
have in your possession a copy of the Basich and 
Duque and Frazzini contract? A. NG 

Q. Had you seen a copy of that contract before 
going to see Mr. Basich? ANG 

Q. Did you know what the contents of that con- 
tract were? A. No. 

Q. Had your San Francisco office, up to that 
time, told you what the contents of the contract 
were? 

A. At the most, just what the amount was, 
nothing special. 

Q. Had your San Francisco office, up to that 
time, furnished you with the information that the 
contract was to he commenced on or about Febru- 
ary 19, 1945, and was to be completed on or before 
June 3, 1945? 

A. I don’t recall such information. 

Q. Did you receive any information at that 
time ? A. No. 

@. Did you receive any other information up 
until you called on My. Basich to the effect that 
Duque and Frazzini were to construct two plants, 
each to be capable of producing 800 cubic feet of 
material under the contract? 

A. No. I may have known that at some time, 
but I do not recall. 
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Q. When you contacted Mr. Basich on this occa- 
sion, after you had read the letter of April 5, 1945, 
did you discuss with Mr. Basich the matter as to 
when Duque and Frazzini actually commenced oper- 
ation under this contract? 

A. No, I don’t believe I ever did. 

Q. Did you discuss with Mr. Basich anything 
about the fact that Duque and Frazzini were not 
averaging 800 cubic vards of material per day per 
plant? 

A. I don’t recall as to the details but he stated 
they were not keeping up with the production 
necessary to keep him going. 

@. I did not ask you that, but did you after 
receiving information as to the contents of the 
letter of April 5, 1945, discuss with Mr. Basich the 
fact that Duque and Frazzini were not averaging 
800 eubic yards per day on each plant? 

A. IJ don’t recall that now. 

@. Did you get information from Mr. Basich. to 
the effect that their plants were not capable: of 
producing that amount of material? 

A. I don’t think he said that. I think he said 
that the engineering set-up was not capable of pro- 
ducing that material but I don’t recall his words. 

Q. After you had this conversation did. you con- 
tact your assured, Duque and Frazzini? 

A. Yes, I went over to Tueson. I went that 
week—on Saturday night. 

Q. Could vou fix the time you went to Tueson ? 
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A. I think I left here on the might of the 21st 
of April. 

Q. Did you see Mr. Duque and Mr. Frazzini on 
that particular trip? A. Yes, I did. 

Q. When you saw Mr. Basich at his office, isn’t 
it true that an arrangement was made to-meet. Mr. 
Basich on the particular day when you got to 
‘Tucson ? 

A. Well, I told him I would contact him there 
when I got there. I did not do that in the conversa- 
tion but on the phone—by a phone call, I think, that 
same day or the following day. 

Q. You telephoned him at that time that you 
would meet him, after you decided to go to Tucson? 

A. I didn’t know at the time I was in his office 
if I would go to Tucson, but I telephoned him later 
and told him that I would. 

@. At the time you called on Mr. Basich, did 
you ascertain the contents of the bond executed by 
the Glens Falls Indemnity Company for Duque 
and Frazzini? 

A. I had not seen a copy of the bond. 

Q. Did the San Francisco office furnish you a 
copy of the bond at that time? A. No. 

Q. Did the San Francisco office furnish you 
with information as to the contents of the bond at | 
that time? 

A. Only to the effect that it was a contract bond. 

Q. Did you have, or do vou have any records 
in your Los Angeles office which would give you 
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any particulars as to the terms of the bond at ana 
time you went to see Mr. Basich on this occasion? 

A. No, —_ >| 

Q. Now, as I understand it, the purpose. of—-if 
J am wrong you may so state—that the. purpose 
in making this trip to Tucson was to. investigate 
the complaint made by the Basich Brothers Con- 
struction Company as set forth in their letter of 
April 5, 1945, and what transpired between you 
and Mr. Basich at the office, is that right? 

A. It was just to investigate the situation. 

Q. At the time you got to Tueson, how long did 
you remain there? 

A. About three or four days. 

Q. Did you telephone to Duque and Frazzini 
prior to the time of going to Tucson? 

A. No. 

Q. Now, when vou got to Tucson whom did on 
see there? 

A. Well, when I got there it was Sunday and 
J tried to call Mr. Basich and could not reach him. 
Then I tried to call Duque and Frazini and could 
not reach them. I thmk I finally reached Mr. Basich 
at his hotel on Sunday evening. 

Q. You did see Mr. Basich, did you? 

A. Yes. 

@. And you and he took a trip down to the 
pit ? 

A. Well, Mr. Basich, as I recall, told me to come 
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by the hotel and he would drive me to the job; and 
we had breakfast there and he let me off at the 
pit where they were operating. 

Q. Were you given full authority by your San 
Francisco office or by the Company to carry on 
this investigation. 

A. I was requested to investigate the situation. 

Q. And were you required to make a report as 
to the result of your investigation? 

A. JI did, later. That was assumed. 

Q. Well, you were in Tucson on Sunday and 
Monday—you say three or four days? 

A. Yes. 

@. And while you were in Tucson did you and 
Mr. Basich make a trip to the pit where Duque 
and Frazzini were operating? 

A. I don’t recall that. I was there one time 
but, as I recall it, that was the time you were there 
with us. 

Q. In other words, you would not state whether 
you did or did not? 

A. No, my statement that I went to the pit with 
him was indefinite. I don’t remember. 

Q. While you were in Tueson, did you have 
occasion to meet either Mr. Duque or Mr. Frazzini? 

A. Qh, yes. 

@. Did you have any conversation with them at 
that time? A. Oh, yes. 

Q. Did you at any time, while there, see the 
contract they had—the contract between Basich 
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Brothers Construction Company and Duque and 
Frazzini ? A. Oh, yes. 

Q. Did you at that time see a copy of the bond 
which was issued by the Glens Falls Indemnity 
Company ? A. I don’t believe that I did. 

Q. At the time you were in Tucson, had you 
acquired information, or been furnished with in- 
’ formation as to the terms of the bond? 

A. Nothing definite. I have a general knowledge 
of what is in most of such contract bonds. 

Q. Now, while you were in Tucson did you ask 
Duque and Frazzini as to when they commenced 
operation on this job? 

A. I believe I asked but they could not tell me. 

Q. Did you ask to examine their records’ to 
determine that? 

A. I asked to examine their records, but I don’t 
helieve they had any records. | 

@. Did you go to their office to ascertain that? 

A. Oh, yes. | 

Q. Their office was at the pit, wasn’t it? 

A. Oh, yes. 

Q. Then vou did go there? 

A. Yes, but I thought vou asked me if I went 
there with Mr. Basich. 

@. How many times did you go to the operation ? 

A. ‘Two or three times. 

Q. How long did you stay on each occasion? 

A. I was there on Monday, Tuesday and 
Wednesday, as I recall. I went with Mr. Basich 
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vather early in the morning—lI think about seven 
or seven thirty. 

-Q.: You went with Mr. Basich to the work? 

A. To the job. He let me off at Duque and 
Frazzini’s office. 

@. Then you did go to Duque and Frazzini’s 
office with Mr. Basich? 

A. Yes, he was my chauffer. 

:Q.. How long did you stay at the pit on that 
occasion ? | 

“A. Mr. Basich said that he would come and 
pick me up around noon, or have some one come 
and pick me up and wanted me to go and have 
lunch with him. 

.Q. Did he come and pick you up? 

A. Mr. Kovick came over and picked me up 


Q. How long did you stay there? 

A. Two or three hours. 

@. While you were there did you examine the 
records of Duque and Frazzini? 

A. Yes, such as they had. 

@. Did those records show the amount of ma- 
terial they had handled while in operation ? 

A. No. 

Q. Did they have any records of that? 

A. No. 

Q. Did they have any records of what their 
labor bills were? 
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A. I think they had a copy of some of ne pay- 
rolls but they were not full and complete. . 

Q. Was there any record of rental ies had nae 
on any equipment? a 

Mr. McCall: You mean, did they. cham, him any 
record? ee 

Mr. Monteleone: That is right. 

A. They showed me a record of the bills they 
owed to supply houses. 

Q. Did they show you all of the ae they 


had? A. They showed me what they had. 
. They did not refuse to show you any'records 
that they had, did they? A. No. 


@. What records did they show you? 

A. I was interested in finding out what. bills 
they had outstanding and Mr. Duque - me 
around and showed me the operations. 

Q. While you were there, did you find out what 
bills they had outstanding ? A. Wese 

Q. Did you discuss with them the ee of 
the equipment ? | 

Mr. McCall: That is objected to on ie tne: 
that it is incompetent, irrelevant and immaterial 
as he is not an expert. aes 

Mr. Monteleone: Well, I asked him a he dis- 
cussed it with him. 

A. I diseused with them about what he Poueht 
had been produced, or what they thought they had 


been producing and we went over the various opera- 
tions. 
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Q. Did you discuss with them, there, as to what 
was contained in this letter of April 5, 1945? 

A. Well, I told them that I had received a copy 
of the letter. 

Q. Did you discuss with them the complaints 
contained in that letter? 

A. Well, I tried to ascertain from them as much 
as I could, all information as to what their produc- 
tion had been amounting to and what their costs 
were. 

Q. Did you ascertain that they were not averag- 
ing 800 eubie yards of material per day at each 
plant? 

A. I don’t think I asked them about ‘‘800 cubie 
yards”? per day, as I had not seen the contract, 
as yet. 

@. But you had seen the letter of April 5, 1945? 

A. Yes. 

Q. Then, [ am not asking about the contents, 
but did you diseuss with them about not producing | 
800 cubie yards of material per plant per day? 

A. I don’t recall that I asked that particular 
question. 

@. What was the amount that they said they 
were producing at the time you discussed this 
situation? 

A. At the time I discussed it, I think neither 
one of them could agree on the amount of material 
they had been producing, and neither one had the 
records to show. They said they had had break- 
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downs from time to time and had had trouble in 
getting their plant going and they said they had had 
to rent a plant from Basich—and Mr. Basich had 
told me that. 

Q. Did you discuss with them and ask whether or 
not they had been averaging 800 cubic yards per 
day? A. I don’t recall that I did. 

Q. After you left there, did you go to the Duque 
and Frazzini plant? 

A. Mr. Duque took me around in his car and 
showed me the various operations. 

Q@. What was the result of your investigation? 

Mr. McCall: I object to that on the ground that 
there has been no showing made that this man 
knows anything about the operation of machinery. 

A. I recall that there was a lot of dust blowing 
around there. 

Q. (By Mr. Monteleone): You remember that 
you referred to this rock crusher as ‘‘nothing but a 
small coffee grinder,’’ isn’t that true? 

A. I don’t recall that, no. I probably referied 
to it as ‘‘the squirrel cage.’’ JI think Mr. Basich 
was the originator of the term ‘‘coffee grinder.”’ 

Q. In other words, that crusher did not impress 
you very much, did it? 

A. Actually I did not know much about crushers. 
I had never seen one before. 

Q. Well, while you were there, did you ask Mr. 
Basich as to his opinion about making the plant 
more efficient ? 
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A. I did not ask it. I think he volunteered it. 

Q. What did he say in that respect? 

A. I think he told me that the method of feed- 
ing the A, B, C, plant was not efficient; that they 
were using a carry-all and a bulldozer to shove the 
material down into the grizzly. 

Q. While you were there didn’t he suggest 1t 
would be better to acquire a plant from P.D.O.C., 
which would do the work more efficiently ? 

A. I don’t think Mr. Basich took it up with me. 

Q. Did Mr. Duque or My. Frazzini? 

A. Yes, I think they said that Basich said such 
a plant was available and that they should get it. 

@. Did you make a trip with Mr. Kovick of the 
Basich Brothers Construction Company to view 
this plant? A. No. | 

Q. Did you see this plant while you were in 
Tueson ? aN 0. 

Q. Did vou inquire as to the terms under which 
this plant could be acquired from P.D.O.C.? 

A. No, sir, I didn’t but Duque and Fragzzini 
told me. 

Q. What was said by them about that? 

A. If don’t recall—twelve cents per vard, I think, 
truck measure, or ten cents per yard was mentioned 
—I don’t exactly remember. 

Q@. Winle you were there, did vou get any in-— 
formation from P.D.O.C.; or any inquiry from 
P.D.O.C. that arrangements were being made for 


Duque and Frazzini to rent this equipment? 
A. No. 
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~Q. While you were there, didn’t you tell Mr. 
Basich that Duque and Frazzini had arrangements 
with P.D.O.C. to obtain this plant? A. No. 

Q. Did you have any conversation with Basich 
about Duque and Frazzini having acquired the 
plant ? | 

A. No. I attended a conference with Mr. Basich 
and Mr. Kovick and Mr. Duque and Mr. Frazzini 
were there. I think it was on April 25th. 

@. What transpired at that conference? 

A. Well, as I recall, on the evening before the 
conversation, Mr. Frazzini told me that Mr. Basich 
had been talking with My. Earl, I believe his name 
is—of P.D.O.C. and they told me that the plant 
was available and the terms; that they had an ap- 
pointment with Mr. Basich the next morning and | 
went along with them to Mr. Basich’s office. 

Q. You told me that you made two or three more 
visits to the pit after the first visit, with Mr. Basich? 

A. J went there two days. 

Q. What was your purpose in going there? 

A. I had no transportation there and I was 
waiting for some good Samaritan to give me a rice. 

Q. What was the occasion of your going there— 
what was the purpose ? 

A. Well, I went there with Mr. Basich? 

Q. I understand that you went there on the first 
day with Mr. Basich? A. Yes. 

Q. What was your purpose in going to Duque 
and Frazzini’s office after the first occasion ? 
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A. I was trying to get information to make a 
report as to the situation. 

Q. What other information did you get on these 
later occasions that vou had not received on the 
first occasion ? 

A. I think I went into the equipment they had 
and how much rent they were paying and from 
whom they were renting it. 

@. Was that all—on the second occasion? 

A. Well, I don’t recall as to—— 

Mr. McCall: (Interrupting) If you do not re- 
member, just say so. 

Mr. Monteleone: You are doing all right. 

A. That was the information I was trying to 
obtain—their ideas as to how much production they 
had and what they were capable of producing. 

@. Did they give you any details as to what pro- 
duction they had? A. No, I dont thimistea 

Q. Did they give you any information as to 
what production they expected to have in the | 
future ? A. I don’t remember that. 

@. Did they refuse to give you any information 
which they had available, which you requested of 
them, while vou were there? 

A. I don’t know that they actually refused. 
There was certain information they said they could 
not give me. 

Q. What information did they say they could 
not give vou? 
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A. Well, with respect to the equipment they 
owned and the price, and what-not, for one thing. 

Q. You mean the equipment which they owned 
at the pit? 

A. At the pit and altogether—at the pit and 
otherwise. 

Q. You mean, operated in connection with other 
than this job? A. Yes. 

Q. What was the purpose of that? 

A. I wanted to furnish that information to my 
office in San Francisco. That was part of my in- 
vestigation duty. 

@. In other words. your office in San Francisco 
wanted you to inquire as to the financial responsi- 
bility of Duque and Frazzini? 

A. I don’t think they did. 

Q. Isn’t that information usually obtained be- 
fore a bond is written? 

A. Qh, yes. Usually there is some investigation. 

Q. Do you know whether or not it was made in 
this case? A. Ido not know. 

Q. Then, before vou left, you went over to Basich 
Brothers Construction Company’s operations, did 
you not? A. Yes. 

Q. That was near the project of the Govern- 
ment contract? A. Yes. 

Q. There were one or two bookkeepers in the 
office were there not? 

A. I believe a bookkeeper and one or two girls— 
stenographers. 
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Q. ‘They had a bookkeeper there, did they not? 

A. Yes, I believe there was one bookkeeper. 
Do you remember his name? 
Homer Thompson, I believe. 
They had books of record there? 
Yes. 
Did you not at that time make a record of 
the production of Duque and Frazzini of this 
material. 


OPopre 


A. I was given the information taken from their 
records. I don’t think I made an examination of 
the records, myself. 

Q. How long a time did you spend at the Basich 
Brothers Construction office ? 

A. I don’t know. I went there soon after lunch 
and I was probably there for an hour or two hours. 
I don’t remember. 

Q. At that time did you make memorandum of 
the records kept by Basich Brothers Construction 
Company ? 

A. I believe I took down some records. 

@. That included the payrolls? 

A. I believe they gave me that. 

@. And the record of the vardage? 

A. I believe they gave me some figures on truck 
measurement. 

Q. Did they include the payroll in that figure? 

A. No, I believe that the figures were made by 
deliveries made by the truck load. 
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Q. Did they tell you what they were to pay 
Duque and Frazzini? A. Iedon’ihink= ca: 

Q. Did you inquire of Duque and Frazzini as 
to what they were to be paid? 

A. I believe I did later. 

Q. You saw the Duque and Frazzini contract 
before you went to the office of Basich Brothers 
Construction Company, didn’t you? 

A. No, I don’t think they had it available then. 

Q. Did vou check at the Basich Brothers Con- 
struction Company offices as to the amount of equip- 
ment rentals? 

A. They did not have the amount up to date and 
could not give it to me. 

*Q. They gave you what they had, didn’t they? 

A. ‘They gave me a payroll and some equipment 
rentals and some rental on trucks up to the first of 
April. 

Q. They offered to furnish you with what infor- 
mation you wanted from time to time, didn’t they ? 

A. Yes, they were very cooperative. 

Q. Did you, later on, make any request of 
Basich Brothers Construction Company for infor- 
mation in connection with the labor, expense or 
equipment expense, or outstanding bills, or the 
amount of money they were earning under their 
contract ? 

A. Well, I believe I did. I was over them hat 
the middle of May and I met Mr. Kovick and 1>1s 


Thompson. I don’t believe Mr. Basich was the < 
then. 
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Q. You made another visit there in about the | 
middle of May? A. Yes, sir. 

Q. Did you—meaning the Glens Falls Indemnity | 
Company, make a written request of Basich | 
Brothers Construction Company for any written | 
statements of the amount of money earned by | 
Duque and Frazzini under the contract, or for any 
labor or equipment expenses up to the present | 
time 

Mr. McCall: (Interrupting) Just a minute. 

Mr. Monteleone: Well, we will cut out ‘‘up to 
the present time’’ and make it read up to the time 
you made the second trip to ‘Tucson. 

Mr. McCall: I object to any other inquiry as the > 
question is not framed. I object to the entire ques- | 
tion on the grounds that it calls for a conelusion of | 
the witness and presumes that he nome everything | 
that everyone in connection with this Glens Falls | 
Indemnity Company has done. | 


My. Monteleone: I mean to your personal know!]- | 
edge. 
4. No, pot to my personal knowledge. | 
@. Upen until the time you had full investiga-- 
tion authority in this matter, didn’t you? | 
A. (evonld norsaytihat. 
Q. Well, vou made a full investigation ? 
1 made that investigation. | 
_. 2 You know that you did not make any request 
é poling that, so far as you know, no one else made such’ 
“sequest—is that right? A. Yes. 
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Q. When was it, with reference to the first visit 
that you made, that you went to Tucson again? 

A. I think it was some time just prior to the 
middle of May. 

Q. Prior to going to Tueson on the second occa- 
sion, about the middle of May, you received a letter 
from the Basich Brothers Construction Company, 
dated April 27, 1945, isn’t that true? 

A. Well, i don’t know. 

Q@. iI show you a copy of it and ask you to 
look at it. 

A. I have received so many letters that I don’t 
know all of them. 

Q. Now, Mr. Bray, I have shown you a copy of 
what purports to be a letter addressed ‘“T’o Duque 
& Wrazzini, Post Office Box 73, Tonopah, Nevada, 
and Glens Valls Indemnity Company of Glens Falls 
New York, dated April 27, 1945, and signed 
*‘Basich Brothers Construction Company”’ and ask 
whether or not you have any recollection of receiv- 
ing that letter? 

A. Iam quite certain that I received that. 

Q. You are quite certain you received it soon 
after the date it bears, April 27, 1945? 

A. Iam not certain of that but I presume I did. 

Q. You read it over after receiving it? 

A. Yes. 

Q. At the time you read it, had you learned what 
the contents of the contract between Basich Brothers 
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Construction Company and Duque and Frazzini 
were ? A. Yes, I am sure that I had. 

Q. Did you have a copy of it in your office? 

A. Yes, I think so. 

Q. At that time did you learn what the terms of 
the contract and bond were? 

A. Iam not sure of that. I don’t think I have 
had a copy of the bond. 

Q. Well, not having a copy, did you have knowl- 
edge as to the substance of it? 
Well, I don’t think so, no sir 
Had you made an effort to get it? 
T had written to San Francisco. 
When with regard to April 27, 1945? 
T think it was after I got back from Tucson. 
When did you go to Tueson ? 
Oh, I left here on the night of April 21. 
When vou received this letter, did vou or 
your company acknowledge receipt of it? 

A. I think Mr. McCall officially acknowledged 
the receipt of it. I think I discussed it with him. — 

@. In other words, after the receipt of that 
letter, vou discussed it with Mr. McCall, the attor- 
ney for the company ? A. Yes. 


vo 


Q. And you told him the situation, did vou? 
A. Yes. 


Q. Did vou ask him to answer the letter for the 
company ? 


eee ee 


A. Iam not sure what I said, but he answered 
it, I beheve. 
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Q. In other words, Mr. McCall had the authority 
to answer that letter dated April 27, 1945? 

A. Yes. 

Q. In that letter it called attention to the fact 
that the Duque and Frazzini contract required 
Duque and Frazzini to erect two plants, each to 
produce 800 cubic yards of material per day, to be 
used on a Government contract that they had; that 
they had at that time failed to comply with that re- 
quirement. Did you follow up and make an exami- 
nation or investigation to verify the truth of this 
statement made in the letter of April 27, 1945? 

A. IT don’t remember what I did in that regard, 
now. 

Q. Did you contact Basich Brothers Construc- 
tion Company shortly after—say within three or 
four or five days after you received this complaint, 
to check on this complaint they made on failure to 
erect two plants each capable of producing 800 cubic 
yards per day? 

A. I don’t think it required 800 cubic yards per 
day, or what it said. 

Q. What did you understand it to say? 

A. 800 cubic yards, I think it said. 

(). Now, in the letter that Mr. McCall wrote in 
response to that letter, you referred to the fact that 
it required the erection of two plants of 800 cubic 
yards capacity per day? 

A. I don’t know what that was—I don’t know 
as I discussed it with him. 
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Q. But you understood that it required the eree- 
tion of two plants of 800 cubic yards per day? 

A. I don’t know as I did. 

@. Did yeu discuss it with Mr. Basieh? 

A. I believe that Mr. Basich in his letter said 
that that was lis agreement. 

Q. Now, when Myr. Basich, in his letter of April 
27, 1945, stated that this was the agreement, at 
which time you had already seen the contract, itself, 
did vou call Basich Brothers Construction Com- 
pany’s attention to the fact that the contract did 
not state that the plant was to be for each plant 800 
cubic vards per dav, or an output of 800 cubic 
vards per day ? A. When was that? 

@. April 27, 1945. 

A. | don’t think T talked with him after April 
ete 

@. Did vou in this letter state that his letter 
referred to 800 cubic yards per dav, per plant? 
While the contract only specified 800 cubic yards, 
without stating ‘‘per dav*’? 

Noe lecon) t recallmtinants 

@. You just assumed that it was 800 cubic yards 
per day without reading it out? 

A. I don’t know as I had any understanding as 
to that but it was what the contract stated. 

Q. Now, did you contact Duque and Frazzini 
after you received this letter of April 27, 1945, to 
find out whether or not they were producing the 
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amount of material which Basich Brothers Con- 
struction Company, in this letter of April 27, 1945, 
stated they had not been producing? 

A. I think I talked with either Mr. Duque or 
Mr. Frazzini at Tucson, on the telephone. 

Q. I don’t want what you think, but do you 
remember what you did? 

A. I don’t remember whether I did, or not. 

Q. Did you write to them inquiring about it? 

aaeledon ti thinksso: 

Q. What, if anything, did you do to investigate 
the complaint made by Basich Brothers Construc- 
tion Company as contained in the said letter of 
April 27, 1945? 

A. Well, I don’t think that I did anything other 
than I believe we had a conference here in Mr. 
McCall’s office at which I believe you and My. Basich 
were present, sometime in the early part of May. 

Q. Did vou send a copy of this letter of Basich 
Brothers Construction Company, dated April 27, 
1945, to your San Francisco office ? A. Yes. 

Q. You kept your San Francisco office advised, 
constantly, then, on these matters? 

A. Oh, I sent them copies of all letters, yes. 

Q. We had a conference in—on May 3rd, 1945, 
with Mr. McCall, in which Mr. Basich and myself, 
as attorney for Basich Brothers Construction Com- 
pany, yourself as representative of the Glens Falls 
Indemnity Company and Mr. McCall as attorney 
for Glens Falls Indemnity Company were present. 
Is that correct? 
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A. Yes, we had a conference. 

Q. At that time Mr. Basich advised you, did he 
not, that the crushing plant of Duque and Frazzini 
was, as he then referred to it, as I recall, as a 
‘coffee erinder’’ and you referred to it as what? 

A. A ‘“‘squirrel eage.’’ It had the sereen on it 
and looked like a squirrel cage. 

Q. And you agreed that something should be 
done to correct that situation? 

A. Well, Mr. Basich remarked on it and said 
they had not bothered them yet but he was afraid 
they would not be able to produce sufficient material. 

Q. At that time he said they were not producing 
800 cubie yards a day? 

A. I think he mentioned it, and you mentioned 
that, too. 

Q. And he said that they were not producing 
half of that, didn’t he? A. I don’t recall. 

Q. Well, what was said about that? 

A. I don’t remember. 

Q. You did go to Tucson again, after that, didn’t 
you? A. Yes. 

@. How long after this conference was that? 

A. About a week. 

Q. What was your purpose in going to Tueson, 
then? 

A. I went there with the engineer to take a look 
at the thing. The San Francisco office had made 
arrangements with him and—— 
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Q. Was that a San Francisco office engineer? 

A. Yes, he was some engineer that they ar- 
ranged with. 

Q. What was his name? A. Mr. Bellou. 

Q. That date would be what, would you say? 

A. Once again J will have to get the calendar 
out—I think I left here on the night of May 10. 
That is approximately the date, anyway. 

Q. Before you left, did you confer with Duque 
and Frazzini about the matter? 

A. I rather think that I called them. 

Q. In the letter that Mr. McCall had written 
acknowledging receipt of Basich Brothers Construc- 
tion Company, he says, ‘‘I was advised by Mr. Bray 
this morning that he called Duque and Frazzini 
and was told that they are now turning out the re- 
quired quantity of material and, if necessary, they 
will operate another shift.’’ Is that mght? 

A. I would say that is correct. I called them 
on two or three oceasions. 

Q. You called them and made statements that 
there were complaints made by Basich Brothers 
Construction Company that they were not produe- 
ing a sufficient amount of material, is that right? 

A. Iam not sure if they called me or I called 
them. I told them that there was such a complaint. 

@. You told Basich Brothers Construction Com- 


pany that a copy of that letter was sent to Duque 
and Frazzini? A. I assume so. 
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Q. That is right. I mean a copy of the letter 
that Mr. McCall had written, dated May 8, 1945—a 
copy of that was sent to Duque and Frazzini? 

A. That, I am not certain of. 1 don’t know. 

Q. Now, did you discuss with Mr. McCall the 
contents of this letter dated May 8, 1945, addressed 
to Basich Brothers Construction Company ? 

A. ‘The letter he drew—I rather think he dis- 
cussed it with me. 

Q. In other words, did you know the contents 
of it before it was mailed to the addressee? 

A. I rather think so. 

Q. How long did you stay in Tueson on the 14th 
day of May—the 10th day of May? 

A. I think I arrived at Tucson on the night of 
May 11 and left there around noon of May 13th, 


which was Sunday. 

Q. Now, whom, did you see while you were there? 

Mr. McCall: I object to that as being too general. 

Mr. Monteleone: I mean in this connection. 

Q. (By Mr. Monteleone): Did you see Mr. 
Duque and Mr. Frazzini? A. Yes. 

@. And did you see any one connected with 
Basich Brothers Construction Company ? 

A. I saw Mr. Kovick. 

Q. Did you go to Basich Brothers Construction 
Company’s office? A. Yes. 

©. Whom did you see there? 

A. Ithink Mr. Kovick and he drove us over the 
Basich job. 
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Q. While you were at the plant of Duque and 
Frazzini, did Mr. Bellou make any suggestions to 
any one as to what changes should be made in the 
plant? 

A. I think he discussed with them some changes 
in their operation. 

Q. Can you recall what changes he indicated? 

A. No, I don’t know. He felt that they had too 
big a power unit on their ‘‘coffee grinder plant’’ as 
Mr. Basich called it, and that they had changed 
over to a truck feeding of the plant which he agreed 
was a proper procedure. I do not recall any other 
suggestions that he made to them. I don’t think 
he went there so much for the purpose of making 
suggestions as he did for the purpose of making a 
report to the company. 

@. Did he make a report to the company? 

A. He made a verbal report to me. 

@. Did you write that report to San Francisco? 

A. Yes. 

Q. Did you make a copy of that report and 
send the same to Duque and Frazzini? A. No. 

Q. Did you inform them of the contents of that 
report ? 

A. I don’t think I made any other reports—I 
don’t think I made them any yeport other than 
what we talked of while there. I don’t think I 
made any. 

Q. Did you discuss with or inform any one con- 
nected with Basich Brothers Construction Company 
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as to the recommendations or the report that Mr. 
Dellou had made? A. No. 

Q. While you were there in Tucson, did you 
make any inquiries from Duque and Frazzini as 
to the amount of payroll or the amount of material 
or the amount for rental of equipment or the amount 
they had earned ? 

A. I believe I did. They said they had not re- 
ceived a statement from Basich Brothers Construc- 
tion Company as to that. 

Q. Did you see any records there? 

A. Yes. 

Q. What was that? 

A. They had a statement of the number of men 
and the hours worked and the rate of pay but they 
had no extensions and they had some bills. 

Q. Did you go to Basich Brothers Construction 
Company and examine their records? 

A. I did not examine their records but I asked 
for information and they gave it to me. 

@. Did they give you the information you re- 
quested ? 

A. They gave me the information on the pay- 
rolls the same as they did before, but they did not 
have a posting on the rental of equipment and they 
did not give me any totals on that. 

@. To what date did they give you the postings 
on, as to the equipment? 

A. To the first of April. 
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Q. They did not give you information as to the 
payments made by Basich Brothers Construction 
Company showing that the rental on equipment far 
exceeded the amount of material that they had 
coming from Basich Brothers Construction Com- 
pany ? A. They did not. 

Q. You knew that, didn’t you? A. No. 

Q. When did you first learn that the amount of 
rental paid out by Basich Brothers Construction 
Company for labor and rental of equipment far 
exceeded the earnings of Duque and Frazzini? 

A. I didn’t find that out until I went over there 
later. 

@. When was that? 

A. The latter part of May. 

Q. I call your attention to a letter bearing date 
May 24, 1945, addressed to Duque and Frazzini and 
Glens Falls Indemnity Company of Glens Falls, 
New York, signed by Basich Brothers Construction 
Company and ask whether or not you recall receiv- 
ing that letter? 

A. I believe I received it, yes. 

Q. You received that letter before you went to 
Tueson with Mr. McCall, where you met myself and 
Mr. Basich, did vou not? A. I think so. 

@. Calling your attention to that letter, it men- 
tions the fact, doesn’t it, that the following fact— 
“You and each of you are hereby notified that said 
subcontractors are not paying the just labor claims 
arising under said contract of date February 7, 
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1945, and apparently will encounter difficulty in 
continuing the payment of said labor claims. You, 
and each of you are hereby notified that pursuant 
to said Article XI contained in said contract of Feb- 
ruary 7, 1945, the prime contractor has made labor 
payments, material payments and supply payments 
for said subcontractors in the past for the prosecu- 
tion of said work but that the amount of moneys 
due the subcontractors is not sufficient to meet the 
past advancements made by the contractor Basich 
Brothers Construction Company; that such defi- 
ciency shall be chargeable against the subcontractors 
and the above surety Glens Falls Indemnity Com- 
pany. As soon as an account can be prepared on 
this matter, the same will be submitted to you.’’ 
Now, then, you did know that there was a deficiency. 

A. I did receive that letter—if that is knowl- 
edge. 

Q. When you received that letter, did you ac- 
knowledge receipt of the same? 

A. J think that Mr. McCall did. It was referred 
to him for attention, anyway. 

@. It was referred to Mr. McCall? 

A. Yes. 

Q. Did the Glens Falls Indemnity Company, 
through your office, or the San Francisco office, ever 
acknowledge this letter? 

A. Not unless Mr. McCall acknowledged the re- 
Cert of tt. 
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Q. Now, this letter of May 24, 1945, further 
states, “You are hereby further notified that de- 
mand is hereby made upon the said principal and 
the said surety on said bond to make all present 
payments due on labor claims arising under said 
contract and all further and future labor claims as 
provided in said bond and in said agreement of date 
February 7, 1945, and, wpon failure to do so, the 
contractor, Basich Brothers Construction Company, 
will make said payment and charge the same against 
said surety and said principal.’’ You recall reading 
those statements, is that true? 

A. I undoubtedly read it. 

Q. Now, at the time you received this letter dated 
May 24, 1945, had you read the contents of the sub- 
contract between Basich Brothers Construction 
Company and Duque and Frazzini, bearing date of 
February 7, 1945? ne Y Gs: 

@. At the time you received that letter of May 
24, 1945, did vou know what the contents of the 
bond was that had been executed by the Glens Falls 
Indemnity Company ? A. I believe so. 

Q. You knew all of the conditions and restric- 
tions contained in that bond at that time, is that 
right ? 

Mr. McCall: I object to that on the grounds that 
it is calling for a conclusion of the witness and the 
bond speaks for itself. 

Q. (By Mr. Monteleone): Now, you state that 
Mr. McCall acknowledged receipt of this letter—is 
that right ? 
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A. I say that it was referred to him for atten- 
tion. 

Q. Did you see the letter which Mr. McCall sent 
in acknowledgment of the receipt of the letter dated 
May 24, 1945? 

A. If he dispatched such a letter I undoubtedly 
saw it or a copy of it. 

Q. Now, I will show you a letter signed by Mr. 
McCall, dated June 7, 1945, and it states: ‘‘This will 
acknowledge receipt of copy of letters which you ad- 
dressed to Duque and Frazzini at Tonopah, Ne- 
vada, May 23rd, 24th and June Ist, 1945, with 
reference to a subcontract which they have with 
you.’’ Is this a copy of the letter which Mr. McCall 
wrote for the Glens Falls Indemnity Company? 

A. Yes. 

@. You did see it before it was forwarded ? 

A. Yes. 

Q. You did see the letter of May 24, 1945, be- 
fore acknowledging receipt—before the sending of 
this letter of June 7, 1945, is that true? 

A. What is that? 

Mr. Monteleone: Strike the question and I will 
reframe it. 

Q. (By Mr. Monteleone): Isn’t it true that be- 
fore Mr. McCall acknowledged receipt of the letter 
of May 24, 1945, by his letter dated June 7, 1945, 
you received from Basich Brothers Construction 
Company another letter dated June 1, 1945, a copy 
of which letter I will now show you. 
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A. If you say that this is a copy of it, we un- 
doubtedly received it. 

@. Do you have a recollection of receiving it? 

A. I have no recollection of receiving numerous 
letters. If you say that is one sent to us, I undoubt- 
edly received it. 

Q. Now, in that letter dated June 1, 1945, it 
stated as follows: ‘‘Whereas, your attorney, Mr. 
John McCall, was this date advised via telephone 
that we have just received information that your 
insured, Duque and Frazzini, shut down their small 
crushing plant on May 31, 1945, and contemplate 
closing the Pioneer Plant June 2nd and June 3rd, 
1945,’’ was that letter read by you? 

A. Well, undoubtedly it was if that letter was 
sent to me by you—I evidently saw it. a 

@. You were advised by Basich Brothers Con- 
struction Company, prior to the time you went to 
Tucson with Mr. McCall and Mr. Basich and my- 
self, that the Government was insisting on the 
bomber ground being completed without any delay? 

A. I think I knew that, if I oo a letter—which 
I undoubtedly did. 

@. What did you do after receiving the letter 
dated June 1, 1945, toward investigating what was 
complained of? 

A. I can’t remember now just what I did. I 
may have received a call from Duque and Frazzini 
or called them. [ remember that I did get calls from 
them from time to time. 
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Mr. McCall: I suggest that you just answer what 
you know of your own knowledge and not what you 
suspeet—what you suspect you may have done. 

Q. (By Mr. Monteleone): Do you have any rec- 
ords as to whether or not you had contacted Duque 
and Frazzini during the period from the 24th day of 
May, 1945, to the first day of June, 1945—Cut that 
out. 

Do you have any records of any kind to show 
whether you contacted Duque and Frazzini from the 
24th day of May, 1945, until we met in Tucson? 

A. That, I do not know. 

Q. Do you have any such record or recollection ? 

A. J have not reviewed the file recently. 

Q. Do you recall whether or not you wrote any 
letters to them during that time? 

A. I don’t recall that I did. 

Q. Now, we met in Tucson on May 28th, 29th 
and 30th—Isn’t that correct? 

A. It must have been about that time. It was a 
nice trip, anyway. 

Q. Well, while you were there did you make any 
inquiry from Duque and Frazzini as to how much 
their expenses were up until that time, including 
payroll and rental of equipment? 

A. Oh, I don’t think Duque and Frazzini had 
enough records to show that. 

Q. That is not the question. 

Mr. McCall: This is off the record. 


(Discussion between counsel off the record.) 
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tion ? 
(The question is repeated by the Notary 
Public.) 


A. Oh, I think I made some inquiry but I don’t 
think I got any information as to the payroll. 

Q. (By Mr. Monteleone): Did you make any 
inquiry from Basich Brothers Construction Com- 
pany as to the amount of the payroll? 

A. I am inclined to think that Mr. Thompson 
gave me those figures or Basich Brothers Construc- 
tion Company did—Mr. Basich did—I don’t remem- 
ber which. 

Q. Did Mr. Duque or Mr. Frazzini give you the 
amount of the rental of equipment? 

A. Mr. Basich did. I don’t think that Duque 
and Frazzini had it, but Basich Construction Com- 
pany gave me some yellow sheets which had that in- 
formation on them, which was in their office. 

Q. Mr. Basich at that time gave you the amount 
of the payroll and the amount of the rental for 
equipment ? 

A. Well, I don’t think he knew at the time but 
he gave me what he had. 

Q. You mean at that time? A. Yes. 

Q. You knew at that time that the labor bills 
and the rental of equipment and the bills payable 
far exceeded what they had earned on the contract, 
did you not? 
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A. Well, that was Mr. Basich’s statement. He 
contended that they owed more than they earned. 

Q. Well, Myr. Basich said that Duque and Fraz- 
zini were far behind what they had earned on ac- 
count of labor and material bills and rental of equip- 
ment? 

A. That is what Mr. Basich contended. 

Q. What did you say to Mr. Basich when he gave 
you that information ? 

A. I don’t recall that I told him anything. I 
think I probably told him 

Mr. McCall (Interrupting): Just a minute. The 
question has been answered. The answer is not as to 
what you think you may have told him. 

Q. (By Mr. Monteleone): Now, did you make 
a check, while you were in Tucson on the last ocea- 
sion, to see how much material was being produced 
by Duque and Frazzini? 

A. Well, I am not certain whether Mr. Basich’s 
office furnished me with the truck vardage, or not. 
I imagine he did. 

Q. From the information that Basich Brothers 
Construction Company furnished you at that time, 
vou knew, did vou not, that Duque and Frazzini 
were not averaging 800 cubic yards per plant per 
day ? 

Mr. McCall: All of this refers to the last trip 
that the four of us made to Tucson ? 

Mr. Monteleone: That is right. 

A. I don’t think that I computed it but I think 
that was probably correct. 
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Q. (By Mr. Monteleone): You knew that 

A. Of course, incidentally, I might say that the 
only information that Basich Brothers Construction 
Company was prepared to show me as to yardage 
was the truck yardage, which was different from 
actual yardage. 

Q. Ishow you a letter dated May 23, 1945, from 
Basich Brothers Construction Company to Duque 
and Frazzini and ask whether or not you recall re- 
ceiving this letter? 

A. I undoubtedly received it. [54] 

Q. Calling your attention to the letter of May 
23, 1945, I will read this portion of it: ‘‘Now, there- 
fore, you, Duque & Frazzini, as Principal on said 
bond, and you, Glens Falls Indemnity Company. a 
surety thereon, are again notified that said Duque 
& Frazzini have failed to correct their said default 
in that they are not prosecuting said work with suf- 
ficient workmen and equipment to insure its eomple- 
tion within the specified time; furthermore, that in- 
stead of each of the plants referred to in said con- 
tract of date February 7, 1945, producing 800 cubic 
yards of suitable material as therein required, each 
of said plants is producing an average of approxi- 
mately 300 eubie yards a day.’’ Do you recall receiv- 
ing that information? 

A. I don’t remember, but I probably did. 

Q. So, you did know, after reading this letter 
dated May 23, 1945, that Duque and Frazzini had 
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not been averaging 800 cubic yards per day from 
each plant but had only been averaging 300 cubic 
yards per day? 

A. That is what you said in that letter. 

Q. Did you investigate as to whether or not this 
information, as stated by Basich Brothers Construe- 
tion Company was true or untrue? 

A. Ido not remember. 

Q. You do not remember whether you did or did 
not? 

A. That is right. I think that was received just 
a few days before we went over to Tucson, if I recall. 

Q. Now, at the time you received this letter of 
May 23, 1945, did you acknowledge the receipt of the 
same in any other manner except by this letter of 
Mr. McCall’s dated June 8, 1945? A. No. 

Q. Did you discuss the contents of the letters of 
May 23rd, May 24th, or June Ist, 1945. to which I 
have previously referred, with Mr. A. L. Basich, or 
any one connected with Basich Brothers Construc- 
tion Company, in any other manner than vou have 
already referred to? 

A. Ido not recall that I did. 

Q. Now, when you were in Tucson, on this last 
occasion, which was the 28th, 29th and 30th of May 
—my diary indicates that and I believe that is cor- 
rect. I hope so, any way. Did you make any recom- 
mendation to Duque and Frazzini in connection with 
their operations ? A. No, I don’t think so. 
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Q. What, if any matters did you discuss with 
them in connection with the operation ? 

A. Well, I don’t remember. I couldn’t remember 
that now. 

Q. Did you make any record as to what you dis- 
cussed or observed at that time? 

A. I probably did. I probably wrote a report to 
the San Fvancisco office after coming back. 

Q. Have you any recollection of what it con- 
tained ? 

A. It was just as to what had transpired there. 

Q. What do you reeall as to the contents of the 
report? 

A. I related the different conferences we had 
with you and Mr. Basich and those various other 
things. 

Q. All that you stated to your San Francisco 
office in your report was what actually transpired 
while we were there? a, GMineie 1s elon, 

Q. Did you advise your San Francisco office as to 
the complaint that Basich Brothers Construction 
Company were making from time to time as to the 
progress of the contract? 

A. Isent them copies of your letters. 

Q. Now, on June 8, 1945, you—and when I refer 
to ‘‘you”’ throughout this deposition, I am referring 
to von as a representative of the Glens Falls Indem- 
nity Company ov to the Glens Falls Indemnity Com- 
pany, itself—Did you receive a copy of the letter 
which I now exhibit to you? 
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A. That looks like one we received. It is quite 
a few pages long. 

Q. In that letter of June 8, 1945, there was en- 
closed a copy of a letter from the United States Res- 
ident Engineer, B. C. Woolums—isn’t that true? 

A. Yes, I have a recollection that some sort of 
enclosure of what purported to be a copy of a letter 
from him was enclosed. 

@. I show you what purports to be a copy of the 
letter from him and ask you whether or not you 
think that is his letter? 

A. I have no recollection of the letter, but if 
you say it is a copy, it must be. 

Q. Now, in that letter of the United States Dis- 
trict Engineer, it called attention to the fact that 
the Government job had been shut down from time 
to time on account of lack of material. 

Mr. McCall: I object to that on the ground that 
it is calling for a conclusion. He would not know 
that. 

Mr. Monteleone: I say the letter calls that to 
your attention ? 

A. I don’t remember what was in the letter. I 
would have to see it. 

Q. Do you wish to see the letter now? 

A. Well, the letter speaks for itself. 

Q. Did you do anything in connection with the 
complaint from any letter—particularly the com- 
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plaint made in the letter of June 8th and the com- 
plaint of the United States Engineer? 

A. I-veferred it to Mr. McCall. 

Q. You referred it to Mr. McCall? 

ie Yes: 

Q. Did you make any investigation so far as 
Duque and Frazzini were concerned ? 

A. I don’t remember. 

Q. Did you contact Duque and Frazzini? 

A. JI don’t remember that. 

Q. Did you contact Basich Brothers Construc- 
tion Company or any one connected with Basich 
Brothers Construction Company in connection with 
the matter? 

A. I don’t remember that I did. I don’t beheve 
that I did but I am not sure. 

Q. Now, up to the time you received this letter 
of June 8, 1945—did you—when I say ‘‘you’”’ J 
mean the Glens Falls Indemnity Company, serve or 
mail—if served on or mailed, to Basich Brothers 
Construction Company any notification or any let- 
ter aside from the letters sent by Mr. John McCall? 

A. Well, so far as I know, no—that is any that 
I personally know of. 

Q. Now, after you received this letter of June 
8th, you also received a further letter from Basich 
Brothers Construction Company on June 9, 1945, 
did you not—A copy of which—addressed to Duque 
and Frazzini, a copy of which was sent to your 
office ? 

A. I think we got a copy of that. 
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Q. Did you, or any one for your company, make 
any suggestions to Basich Brothers Construction 
Company as to whether you desired Basich Brothers 
Construction Company to continue with the contract 
or whether your company desired to make arrange- 
ments for the prosecution of the work? 

Mr. McCall: I object to that as it assumes that 
he had a right to go to Basich Brothers Construc- 
tion Company to make suggestions. 

Mr. Monteleone: I want to know if he made any 
suggestions. 

Mr. McCall: What kind of suggestions? 

Mr. Monteleone: I just want to know if he made 
any suggestions to you or to the Company ? 

A. I don’t know. I did not, personally. 

Q. (By Mr. Monteleone): Do you know whether 
or not at any time, up to the present time, your 
company ever notified Basich Construction Com- 
pany that they desired to carry on the work of 
Duque and Frazzini after Duque and Frazzini left 
the job? 

Mr. McCall: I object to that as assuming that 
they had a right or obligation to suggest that to 
them. 

Mr. Monteleone: I am not assuming that so far 
as any rights were concerned, but did that company 
ever insist, or not? 

A. So far as I am concerned, personally, no. 

Q. (By Mr. Monteleone): Now, I will call to 
your attention a letter dated June 23, 1945, ad- 
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dressed to Basich Brothers Construction Company, 
signed John E. McCall, and ask whether or not vou 
have had seen the letter or the contents of the let- 
ter before it was sent to Basich Brothers Construc- 
tion Company? 

A. Oh, I undoubtedly read it either before or 
after it was mailed. I don’t recall which. 

Q. Now, did you converse with Mr. McCall, so 
far as the contents were concerned, before the letter 
was mailed? A. That, I don’t reeall. 

Q. Do you know of any other letter or notifica- 
tion sent to Basich Brothers Construction Company 
in reply to their previous letters addressed to your 
company, copies of which were sent to your com- 
pany, aside from the copies of,letters sent by Mr. 
McCall, prior to June 28rd, 1945? 

A. Will you read that? 

Mr. Monteleone: Will you please read the ques- 
tion? 

(The question is repeated by the Notary 
Public. ) 


A. Ihave no personal knowledge of that. 

Q. (By Mr. Monteleone): Have you ever seen 
any such records? A. No, I have not. 

Q. Have you ever inquired as to any information 
as to whether or not such letters existed ? 

A. No, i have not. 

Q. Now, have you read the First Amended— 
Proposed First Amended Answer of Glens Falls 
Indemnity Company to the Complaint of Basich 
Brothers Construction Company ? 
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A. Well, I probably have read it. I don’t know. 
I haven’t read it with extreme care because I am 
no lawyer. 

Q. I understand, but you read the proposed 
amended answer before it was filed—is that right? 

Mr. McCall: I will stipulate that he did not even 
see it. 

Q. (By Mr. Monteleone): Now, in this pro- 
posed amended answer, on page 11 thereof, it alleged 
that the plaintiff, Basich Brothers Construction 
Company, failed to comply with the conditions prec- 
edent contained in the bond, in that Basich Broth- 
ers Construction Company failed to notify Glens 
Falls Indemnity Company within twenty days after 
they acquired information on the default of Duque 
and Frazzini, that they were not producing 1600 
cubic yards of material per day and did not com- 
mence work on the 19th day of February, 1945, as 
called for in the contract. 

Mr. McCall: There is no correction, Mr. Monte- 
leone, at all. 

Q. (By My. Monteleone): Now. you learned of 
that situation, did you not, when you received a copy 
of a letter addressed to Duque and Frazzini bear- 
ing the date of April 5, 1945, isn’t that true? 

A. Well, the letter said that. I guess that that 
is what it said. 

Q@. Now, when did you receive that letter—a copy 
of that letter bearing date April 5, 1945? 

A. Well, I suppose I received it. 
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Q. When you received that letter, did you notify 
Basich Brothers Construction Company that they 
had failed to give you notice within twenty days 
and that you were going to stand on the condition 
in the bond? A. Personally, I did not. 

Q. Do you know whether or not any such infor- 
mation had been given to Basich Brothers Con- 
struction Company at any time by any person con- 
nected with the Glens Falls Indemnity Company 
that they would stand on that provision of the bond 
because they did not receive such notice within 
twenty days? A. Personally, no. 

Q. In this proposed amended complaint, on page 
14, is contained the allegation, on information and 
belief—that on or prior to the 8th day of June, 
1945, the subcontractors, Duque and Frazzini, had 
abandoned work under the said alleged subcontract, 
which so compelled the plaintiff to cease operations 
thereon. Now, when if at all, did you first receive 
information the Duque and Frazzini had abandoned 
the work under the contract ? 

“A. That, I don’t remember. 

Q. With reference to the 8th day of June, 1945, 
was it on that day or shortly thereafter ? 

A. Well, so far as I know, the letters which you 
mentioned as having been written, are the only no- 
tices that I had. 

Q. So, the only information that you had, then, 
would be the letters written to your company by the 
Basich Brothers Construction Company ? 

A. So far as I know, yes. 
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Q. Did you receive any letters or information 
from Duque and Frazzini, direct? 

A. Not so far as I remember. 

Q. Did you receive any information that Duque 
and Frazzini were compelled by Basich Brothers 
Construction Company to cease operations? 

A. I don’t remember that. 

Q. You do not remember of receiving such in- 
formation ? A. No. 

Q. Your answer was no? 

A. I don’t remember of it, no. 

Q. Now, you know, as alleged in the proposed 
amended answer, commencing on page 14, that you 
are informed and believe and therefore allege that 
from the 11th day of February, 1945, until on and 
after the 8th day of J une, 1945, the plaintiff vio- 
lated the terms of the alleged subcontract and, par- 
ticularly, Article 16 thereof in that plaintiff paid 
to or for the account of said subcontractor, on ac- 
count of said subcontract work, large sums of money, 
in excess of 90% of the engineers’ estimate. Now, 
you knew that prior to the 8th day of June, 1945; 
did you not? 

A. No, I don’t think I knew it. 

Q. You received words from the Basich Broth- 
ers Construction Company prior to that, did you 
not? 

A. Well, Mr. Basich was contending that when 
we were there in May. 
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Q. What did you tell Mr. Basich about that 
when he said that? 

A. JI don’t think I told him anything. 

Q. Did you tell him that he was violating Article 
16 of the contract in doing so? 

A. No, sir, I did not tell him. 

Q@. Did you at any time, or did your company 
at any time prior to the filing of the answer to the 
plaintiff’s complaint, notify Basich Brothers Con- 
struction Company that they were violating Article 
16 of the contract by paying these large sums of 
money in excess of 90% of the engineers’ estimate? 

A. I did not, personally. 

Q. Do you have any knowledge of it? 

A. No, I have not. 

Q. In what respect do you contend that Basich 
Brothers Construction Company were violating Ar- 
ticle 16 by paying these large sums of money in ex- 
cess of 90% ? 

Mr. McCall: I object to that on the ground that 
the contract speaks for itself and is the best evi- 
dence. 

Mr. Monteleone: I think that is a legal matter, 
Mr. McCall. 

Q. (By Mr. Monteleone): Now, on page’ 15 of 
the ‘‘ Proposed Amended Answer’”’ it is alleged that 
Basich Brothers Construction Company furnished 
its own employees to the subcontract work. Do you 
know of any employees which Basich Brothers Con- 
struction Company furnished to Duque and Fraz- 
zini—of your own knowledge? 
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Mr. McCall: You mean as to his own personal 
knowledge? 

Mr. Monteleone: Yes, of your own knowledge. 

A. Not to my own personal knowledge, no. 

Q. (By Mr. Monteleone): And from your in- 
vestigation which you carried on, as you have 
already testified to, did you ascertain any informa- 
tion which would show that Basich Brothers Con- 
struction Company had concealed from the Glens 
Falls Indemnity Company any payment of “‘large 
sums of money’’ to Duque and Frazzini? 

A. No. 

Mr. McCall: I object to that as that is a legal 
question as to whether or not he concealed any legal 
evidence? That is asking for a legal conclusion. 

Mr. Monteleone: I will withdraw it and put it 
this way. 

Q. (By Mr. Monteleone): Did you find any- 
thing to the contrary from what you had been in- 
formed by Basich Brothers Construction Company 
as you have testified to in this deposition, with 
reference to payments made on the Duque and 
Frazzini contract, which was not substantiated? 

A. What was that? 

Mr. Monteleone: Will vou please read the ques- 
tion? 

(The question is repeated by the Notary 
Public.) 


A. No. I don’t understand it. 
Q. You do not understand it? A. Ne 
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Q. Was there any information furnished to you 
which you testified to as you recited here, on your 
investigation, which proved to be false and untrue. 

A. I still do not understand that question. 

Q. Your answer—the Proposed Amended An- 
swer of the Glens Falls Indemnity Corporation 
charges that the Basich Brothers Construction 
Company concealed and suppressed certain facts 
from the Glens Falls Indemnity Company. Now, do 
you know of any facts that Basich Brothers Con- 
struction Company concealed or suppressed from 
the Glens Falls Indemnity Company in connection 
with the Duque and Frazzini contract? 

Mr. McCall: I object to that as calling for a 
conclusion of the witness and assuming, further, 
that the witness gave to the attorney the informa- 
tion from which this answer was drawn, which is 
not true. 

Mr. Monteleone: I am asking him if he knows 
of any. 

A. Not from my own personal investigation. 

Q. (By Mr. Monteleone): From your investi- 
gation did von acquire any information that Basich 
Brothers Construction Company had concealed from 
the Glens Falls Indemnity Company any matters in 
connection with this contract? 

Mr. McCall: I object to it on all of the grounds 
heretofore stated and further as calling for a con- 
clusion of the witness and it asks him to assume 
a legal conclusion. 
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A. Oh, ves, I have conferred with him. 

Q. Do you know of any other agent or employee 
of the Glens Falls Indemnity Company that he has 
conferred with excepting yourself? 

A. I don’t know of any. 

Mr. Menteleone: JI believe that is all. 

Mr. MeCall: IL have no questions at this time. 

Mr. Monteleone: It may be stipulated that this 
deposition may be signed before any Notary Public? 

Mr. McCall: It is so stipulated. 


i JOEIN THe isan 
Subscribed and sworn to before me this 25th day 
of September, 1946. 


[Seal] /s/ JOHN EF. MeCALL, 
Notary Public in and for the County of Los 
Angeles, State of California. 


State of California, 
County of Los Angeles—ss. 


I, Charles G. Murray, a Notary Public in and for 
the County of Los Angeles, State of California, do 
hereby certify: 

That John H. Bray, was by myself, before the 
commencement of this deposition, duly sworn to 
testify the truth, the whole truth and nothing but 
the truth; that said deposition was taken on the 4th 
day of Sepember, 1946, commencing at the hour of 
2:00 o’clock p.m. at Room 926, Rowan Building, Los 
Angeles, California. 
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That said deposition was written down in short- 
hand by myself and was thereafter transcribed into 
typewriting; and I further certify that the fore- 
going 72 pages are a full, true and correct transcript 
of my said shorthand notes. 


I further certify that by stipulation and agree- 
ment of counsel said deposition may be signed before 
any Notary Public. 


J further certify that I am not related to any of 
the parties to this action nor interested financially 
in the outcome of the same, nor am I related to or 
associated with counsel on either side of the case. 


In Witness Whereof I have hereunto subscribed 
my name and affixed my official seal this 17th day 
of September, 1946. 

[Seal] /s/ CHARLES G. MURRAY, 
Notary Public in and for the County of Los 

Angeles, State of California. 


My commission expires May 21, 1947. 


[Endorsed]: Filed June 18, 1947. 


754. Glens Falls Indemnity Co. vs. 
PLAINTIFE’S EXHIBIT Nowze 


In the District Court of the United States, Southern 
District of California, Central Division 


No. 5021-P.H. 


BASICH BROTHERS CONSTRUCTION 
COMPANY, a corporation, 
Plain 
VS. 


GLENS FALLS INDEMNITY COMPANY, a 
corporation, and ANDREW DUQUE and 
CARSON FRAZZINI, co-partners doing busi- 
ness under the firm name of DUQUE AND 
FRAZZINTI, 

Defendants. 


DEPOSITION 


Be It Remembered that, pursuant to oral stipu- 
lation of Counsel for the parties hereto, that on 
Monday, January 20, 1947, commencing at the hour 
of 1:30 o’clock p.m. thereof, at the law offices of 
Richard Blakey, 26 West Second Street, Reno, 
Washoe County, Nevada, before me, Jeanne Bran- 
nin, a Notary Public in and for the County of 
Washoe, State of Nevada, personally appeared 
Carson Frazzini, one of the defendants herein, pro- 
duced as a witness, who, being by me first duly 
sworn, was thereupon examined and interrogated 
as a witness in said cause. 
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Stephen Monteleone, Esquire, 714 West Olympic 
Building, Los Angeles 15, California, appeared as 
attorney for the plaintiff, Basich Brothers Con- 


struction Company, a corporation. 


John KE. McCall, Esquire, 458 South Spring 
Street, Los Angeles, California, appeared as attor- 
ney for the defendants, Glens Falls Indemnity Com- 
pany, a corporation, and Andrew Duque and Carson 
Frazzini, co-partners doing business under the firm 


name of Duque and Frazzini, defendants. 


It was stipulated between counsel for the ‘respec- 
tive parties that the Deposition be signed before 
Jeanne Brannin a Notary Public, after it had been 
transcribed, and that the original of said Deposi- 
tion be mailed to the United States District. Court, 
the Clerk thereof, Federal i aati Los Angeles, 
California. 


It was further stipulated that the said a 
should be reported in Stenotypy by J eanne Brannin, 
an official court reporter and disinterested person, 
and thereafter transcribed by her into longhand 


typewriting. 
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CARSON FRAZZINI, 
having been first duly sworn, deposes and says: 


Direct Examination 


Mr. Monteleone: Q. Will you state your name 
in full. 

Witness: A. Carson Frazzini. 

@. Where do you reside? 

A. 41514 Vassar Street, Reno, Nevada. 

Q. Are you a member of the firm of Duque and 


Frazzini? Peele citi, 
Q. How long have you been a member of that 
firm? A. Since 1943. 


Q. And still doing business as Duque and 
Frazzini? A. Yes. 

Q. What is the nature of your business? 

A. Equipment rentals at this time, solely. 

@. During the year 1945 what had been the 
business of Duque and Frazzini? 

A. Road and airport construction work. 

Q. How long had you been engaged in that line 
of work prior to February 7, 1945? 

A. Roughly—18 months. 

Q. I presume that Mr. John McCall, attorney 
for the Defendants, has been interviewing you all 
morning, has he not? A. He has not. 

Q. Well, he has interviewed you? 

Mr. McCall: I object on the ground it is irrele- 
vent and immaterial. 
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Mr. Monteleone: Will you answer the question. 
He has interviewed you this morning, has he not? 

Witness Frazzini: No, he hadn’t exactly inter- 
viewed me. Yesterday I met him at the airport and 
took him to his hotel and he gave me some copies 
of Depositions and Court proceedings to read and 
I read those and I was taking them back to him 
this morning, and f had breakfast with him. 

Q@. What I’m getting at is this: Mr. Frazzini, 
not that anything transpired between you and Mr. 
McCall, but did he advise you as to the nature of 
the taking of this Deposition? 

A. No, he did not. Yesterday afternoon—— 

Q. Just answer the question, if you please, with- 
out any explanation. A. No. 

@. Are you familar with the nature of a Depo- 
sition ? A. Tam. 

Q. There is no need of my explaining it to you? 

A. I think not. 

Q. Now, you recall entering into a contract with 
Basich Brothers Construction Company on the 7th 
day of February, 1945? A. I do. 

Q. Now, prior to that time had you ever known 
any of the members of Basich Brothers Construc- 
tion Company, or anyone connected with Basich 
Brothers Construction Company personally? 

A. Yes, I knew Nick Basich previous to that 
time. 

Q@. Had you ever had any dealings with him 
prior to that time? 
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A. Yes, I dealt with him regarding the purchase 
of a power shovel in 1938. 

Q. Outside of that you had never done any busi- 
ness with Basich Brothers Construction Company 
or anyone connected with Basich Brothers Con- 
struction Company, isn’t that true? 

A. Not that I know of. 

@. And you had never been in any manner— 
when I say you, I mean either you or your partner, 
Duque—interested in any way with the Basich 
Brothers Construction Company ? 

A. No, we had not. 

Q. And you are not in any manner now inter- 
ested in that Company ? A. You mean 

Q. Outside of the litigation. A. No. 

Q. Now, prior to the time that you signed the 
contract dated February 7, 1945, had you done any 
business with Glens Falls Indemnity Company ? 

A. Yes, we had. 

Q. And for what period of time had you been 
dealing with the Glens Falls Indemnity Company ? 

A. Well, Glens Falls had bonded Duque and 
Frazzini on one contract prior to that time. 

Q@. And that was handled through what office ? 

A. I think actually through the San Franciseo 
office, although our dealings were ordinarily with 
the Reno office, and on that particular job through 
the Salt Lake Office, I couldn’t really say. 

Q. Now, in connection with the contract with 
Basich Brothers with what office did you initially 
handle the transaction ? 
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Mr. McCall: I object on the ground it is irrele- 
vent, incompetent and immaterial. 

Mr. Monteleone: Through what state? 

Witness Frazzini: The Los Angeles office. 

Q. Had you had anything to do with the San 
Francisco office in connection with the matter? 

Mr. McCall: I object to that as having been 
asked and answered. 

Mr. Monteleone: Will you answer the question ? 

Witness Frazzini: I could not say for certain 
but I believe at the time that I was negotiating a 
contract with Basich Brothers that I called the San 
Francisco office to find out whether they would 
consider bonding that particular job as that was 
our procedure to obtain bonds. 

Q. And that was before the contract was ac- 
tually signed, is that correct? 

A. ‘That is correct. 

Q. And what information did you get from the 
San Francisco office? 

Mr. McCall: I object to that as calling for a 
conclusion and not relevent or material, and has no 
bearing on this case whatsoever. 

Mr. Monteleone: Will you answer the question ? 

Witness Frazzini: Will you repeat the question ? 

(Question read by reporter.) 


Witness Frazzini: A. As I remember it, I be- 
lieve they told me to contact Mr. Harry Leonard of 
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the Glens Falls Los Angeles Office and submit to 
him the facts concerning the bond and they would 
advise me later on it. 

Q. And did you do that? 

A. As I remember it, I did not check with them 
further, but I saw Mr. Harry Leonard and he told 
me that he would definitely see about the bond and 
that was as far as I know anything about that 
bond until it was presented to me for signature. 

Q. I see. Now, did that take place before you 
signed a contract—that you first saw Mr. Leonard ? 

ee es itedad, 

@. Did you tell him then what the contemplated 
contract was to be? A. In dollars and cents? 

@. Yes. A. Yes. 

Q. And did you tell him how you contemplated 
handling that job? 

Mr. McCall: I object to that. It has not been 
testified that the bond was written. 

Myr. Monteleone: Will you answer? 

Witness Frazzini: Will vou repeat the question ? 


(Question read by reporter.) 


Witness Frazzini: As I remember it, I believe 
Mr. Leonard asked me if we had all of our own 
equipment to do that job and if it was suitable for 
the job. 

Q. And what did you tell him? 

A. And I think I told him that I believed it 
was. 
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Q. Did you tell him that you contemplated rent- 
ing any equipment? BY, WOR. 

@. Yes? 

A. (Continuing): A small amount was all we 
calculated to rent. 

@. You told him what equipment you had? 

A. Yes. 

@. And did he ask you any other questions ? 

A. Just a moment, I don’t believe I told him 
specifically what equipment we had, but I remember 
his asking me if we had suitable equipment to do 
that job. 

(. Now, do you remember when you went to 
Basich Brothers office to sign the contract dated 
February 7, 1945? And did Mr. Basich ask you 
about your bond? A. I do. 

@. And did you not telephone Mr. Leonard and 
have Mr. Basich talk to Mr. Leonard over the 
phone? A. I believe that is correct. 

. And at that time Mr. Basich asked Mr. Leon- 
ard whether or not the Company would write a 
bond for you? 

A. He was talking to Mr. Leonard on the phone, 
I believe for the purpose of ascertaining whether 
or not they would write a bond but I didn’t hear 
the other part of the conversation so I can’t say 
as to that. 

Q. And that was before the contract was pre- 
pared ? A. Ii was. 
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Q. Now, before vou signed the contract, you 
first contacted Mr. Nick Basich by long distance 
phone from Tonopah, did you not? 

A. Myr. Duque contacted Mr. Basich by phone 
from Reno, I believe. 


(Turning to ask Mr. Duque.) 


Mr. Monteleone: Don't. ask anyone, just testify 
as to what you know. 

Witness Frazzini: I believe Duque contacted 
Mr. Basich by phone from Reno. 

Q. How long was that before the contract was 
actually prepared and signed? 

A. Oh, I would say—roughly—three to four 
days. 

Q. And did you, after Mr. Duque contacted Mr. 
Basich, visit the site where the work was to be 
done ? mw, Ldid, 

Q. And how much time did you spend there? 

A. We spent on the job about 40 minutes. 

Q. Myr. Basich wasn’t along with you at the 
time was he? A. He was not. 

Q. And when vou say ‘‘we” vou mean Mr. 
Duque and vourself? *. I de 

@. And then after you checked the site of the 
work did you again contact Mr. Basich before the 
contract was signed? A. I did. 

Q. By what means did you contact him? 

A. We phoned him; from a hotel in Tucson. He 
was in Los Angeles. 
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Q@. And did vou ever send him any wire? 

A. We did. 

Q@. Now, when you came to Los Angeles, you 
went to Mr. Basich’s office and signed the contract 
after it was prepared, is that correct? 

A. That is correct. 

Q And iwas at that time that™Mi. Basich 
talked to Mr. Leonard of Glens Falls Indemnity 
Company, is that true? A. It was. 

Q@. And after the contract was prepared was it 
signed the same day? 

A. The contract was prepared over the better 
part of two full days and was signed on the evening 
of the second day. 

Q@. And did you take a copy of that contract to 
Glens Falls Indemnity Company ? 

A. No, I didn’t. 

Q. Did you ever give them a copy of that con- 
tract? 

A. Ido not believe that I ever did. 

Q. You gave a deposition here recently in an- 
other case? ie did: 

Q. Ill ask you if you didn’t testify as follows: 
‘‘Referring to the copy of the subcontract 

Mr. McCall: I’ll ask Mr. Monteleone if that 
Deposition pertains in any way to this case. 

Mr. Monteleone: No, it isn’t. 

Mr. McCall: I object then to this Deposition 
bemg used in any way whatsoever because it has 
no bearing on this case. 
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Mr. Monteleone: I’ll ask you whether or not— 
I'm showing you the Deposition, and asking you if 
that isn’t vour signature, Carson Frazzini? (Show- 
ing to witness. ) 

Witness Frazzini: I believe so. 

Q. And that is a Deposition that was taken in 
the case of the United States of America for the 
F. Rondstadt Hardware Company, Baum and 
Adamson, and Stuckey Auto Supply Company, 
plaintiffs, versus Basich Brothers Construction 
Company and the Hartford Indemnity Company 
in the District Court of the United States for the 
District of Arizona? A. That is correct. 

Q. And this Deposition was taken at Reno, 
Nevada, on the 31st day of December, 1946, is that 
10t true? A. I believe it is. 

Q. Now, I'll ask you if this question was not 
asked you: and I’m reading from page four, line 
15, in which you are referring to the contract. 
‘*Q. Do you have a copy of it? A. I don’t have 
a copy at this particular time but there are copies 
available either from the Glens Falls Indemnity 
Company, Los Angeles, or Basich Brothers who 
would have a copy of it, or the former attorneys 
at ‘Tucson, they have a new name now, have a copy 
of it also, the Union had a copy of it in Tucson.”’ 
Did you so testify ? A. I did. 

@. Now, what copies did Glens Falls have avail- 
able that vou were referring to? 

A. Some photostatic copies of the contract. 
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Q. And when were these photostatic copies of 
he contract sent to Glens Falls Indemnity Com- 
yany ? 

A. They were not sent to the Glens Falls but 
were made by them for their use. 

Q. And when were they made with reference 
to the 7th day of February, 1945? 

A. I could not say the date those copies were 
made. 

Q. Well, can you say approximately when it 
was. Was it within a day or so after the contract 
was signed ? 

A. No, it is my guess that it would be—was 
possibly four months after the contract was signed. 
And if you wish me to say—— 

@. No, just answer my question, and Mr. McCall 
who is representing Glens Falls Indemnity Com- 
pany and with whom you have been conferring all 
moining can go into that matter. 

Mr. McCall: Myr. Monteleone, may I interrupt 
the record long enough to introduce the attorney 
for Mr. Duque and Mr. Frazzini. 

Mr. Goldwater: Goldwater. Bert Goldwater. 

Mr. McCall: I’m John McCall and I reperesent 
the defendant in this action, the Glens Falls Indem- 
nity Company, Mr. Goldwater represents Duqne 
and Frazzini and Mr. Monteleone represents Basich 
Brothers Construction Company. 

Mr. Goldwater: Well, may the record show that 
I represent Duque and Frazzini but we reserve the 
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right that we are not in the case, inasmuch as no 
jurisdiction has been obtained over Duque and 
F'razzini. 

Mr. McCall: That’s as I understand it. 

Mix. Goldwater: I note a mis-statement of evi- 
dence by Mr. Monteleone. He said that Mr. Frazzini 
had conferred all morning with Mr. McCall. I 
don’t think that was a correct statement. 

My. Monteleone: Well, Mr. Frazzini called Mr. 
McCall at the Hotel while I was there and Mr. 
Frazzini came there and Mr. Frazzini and Mr. Me- 
Call caine out together so I assumed that they had 
been conferring during the morning. That’s where 
I based my statement. 

Mr. Goldwater: You may have an argument 
there. Mr. Frazzini testified that he had breakfast 
with Mr. McCall. 

Mr. Monteleone: Well, that’s immaterial to the 
case anyhow. Q. Now, did the Glens Falls In- 
demnity Company request that you send them any 
copy of the contract before you forwarded the 
photostatic copy you referred to? 

Witness Frazzini: A. I did not forward a 
photostatie copy to them at all. I loaned my copy 
of the contract to Mr. Bray, I believe, in Tueson 
while he was there and he had some photostatic 
copies made. 

You haven’t answered my question. Before that 
time had Glens Falls Indemnity Company ever re- 
quested you for a copy of this contract dated Feb- 
ruary 7, 1945? 
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A. Actually I couldn’t say that they had or had 
not. I don’t remember of them requesting one. 

Q. Did you ever have any correspondence in 
your file with them which would indicate that? 

A. No, I have not. 

Q. Did you and Mr. McCall go into your office 
to check your files this morning? 

A. We did not. 

@. And where did you and Mr. McCall go to? 

A. We went to 201 East Second Street. 

@. How long a time did you spend there? 

A. Oh, f should say roughly an hour. 

@. And did you go through all your files at that 
time ? 

A. No, we didn’t go through any files, and I 
should like to make a correction. 

Q@. Never mind about your correction. You 
mean of your testimony ? 

A. I do. That we did not go there to look at 
any files or see anything but went out there to visit 
the site of our present yard and office. 

Q. Did you go into the records while you were 
there ? 

A. No, I showed Mr. McCall some pictures that 
I had of the job and that is all. 

Q@. Mr. McCall told you before he went there 
that he would like to examine these files didn’t he? 

A. He did not. 

Q. But if I told you that he told me that, would 
you state that that was not a fact? 
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A. I would state that he did not tell me that. 

Q. Now, who was your general superintendent 
in connection with this job in Tucson with the 
Basich Brothers? 

Mr. McCall: I object to that as assuming a fact J 
not in evidence. There has been nothing said about : 


his having a General Superintendent. 
Mr. Monteleone: Do you have one? 
Witness Frazzini: I would say that we do not : 
have one. 
@. Who was Clarence Hampden? 


A. He was a foreman for us who may have been 
classified as a Superintendent to come under the 
union rules, but actually I fulfilled that capacity 
for the Company. 

@. And what were his duties at the plant? 

A. During the first part of his tenure with us 
he ove1-looked the construction of a screening plant 
that we were setting up to produce concrete aggre- 
gates and later on I believe he may have been car- 
ried on the payroll as a General Superintendent 
because of union obligations. 

Q. Now, he was hired by you? A. Yes. 

@. When I say ‘‘vou’’? I mean Duque and 
F'yazzini. A. Yes. 

Q. Now, prior to the time you signed this Basich 
Contract, you had completed two jobs had you not, 
one a State job at Blythe and another one in 
Nevada? A. As Duque and Frazzini? 

@. Yes. A. No, we had not. 
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Q. Had you completed any job at Blythe? 

A. I had, yes. 

Q. You yourself? Aye Ves. 

@. That was not a partnership job? 

A. It was carried under the name of Carson 
Frazzini, although Mr. Duque had an interest in 
the job. 

@. And was there another job in Nevada that 
you and Mr. Duque had completed about this time ? 

A. Not as a contract. 

Q. What was it? 

A. We worked at the Tonopah Airport, although 
Carson Frazzini had the contract work and Mr. 
Duque owned the equipment on the job. 

Q. Now, who owned the equipment that. was 
moved in on to this Basich Brothers job? 

A. That was owned by numerous firms. 

Q. Just state who they were. I mean the equip- 
ment that you moved in when you started the job. 

A. At the start only? 

). Yes. 

A. At that time virtually all of the equipment 
was owned by Andy Duque and Carson Frazzini, 
and a man named Frank Hill from Silver Peak, 
Nevada. 

@. And what equipment was moved in on that 
job? 

A. The major wnits were: one crushing and 
screening power plant; one rock screening plant; 
two large diesel caterpillar tractors and carry-alls; 
and a number of small dump trucks. 
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Q. Now, who paid to have that equipment moved 
in on that job? 

A. Duque and Frazzini paid for all of the 
moving that they were able to pay for. 

Q. And when you say all—as a matter of fact 
they paid all of the bills up to the time you started 
your operation, didn’t they? 

A. No, they did not. 

Q. Again calling your attention to your Depo- 
sition—(looking through Deposition) and I’ll get 
to that—Well, I’ll ask you this question, isn’t it 
a fact, Mr. Duque 

Mr. McCall: Myr. Frazzini. 

Mr. Monteleone: Frazzim, that Duque and 
Frazzini paid all the bills of the men until the men 
arrived on the job and started work on the job, 
and then from that point Basich Brothers took the 
payroll and paid it until you had completed the 
work, as far as Duque and Frazzini went? 

Witness Frazzini: That is correct. 

Q. Well, that’s what I was driving at. Now 
when did you first operate with reference to the 
date the contract was signed. . 

A. By that do you mean when did we start pro- 
ducing materials, or when did we start erecting our 
plants ? 


Q. Well, when did you start erecting your plants 
with reference to the 7th day of February, 1945? 

A. About February 11, 1945. 

Q. And when did you start producing? 
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A. Roughly February 25, 1945. 

Q. And what plant did you first start to produce 
from ? 

A. A crushing and screening plant that we 
brought into Tucson, commonly called the ABC: 
plant. 

Q. Now with reference to the main job, when 
I speak of the main job, I mean the Davis-Monthan 
Air Field, where was your operation carried on? 

A. At the Golab Ranch of Pantana Wash. I 
know it was about five miles from Tucson. 

@. And at that time did Basich Brothers have 
any operations of their own at this particular spot 
where your operation was, that was separate and 
distinct from your operation ? | 
During the time we were in that pit? 

Yes. A. Yes, they did. 

They had a black plant there did they not? 
They did not. 

The plant they had was how far from your 
operation ? 

A. Qh, about 2500 feet from one of our plants. 

Q. And they—that plant—had nothing to do 
with your operation ? AS lied nor 

Q. And they also had a batch plant, did they 
not? A. That is right. 

Q. And how far was that located from your 
operation ? 

A. That was located several hundred feet from 
one of our plants and possibly 400 feet from one 
of the plants we erected. 
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Q. And that was separate and distinet from 
your own operation ? A. It was. 

Q. And were they both established before you 
moved in on that jon? 

A. No, they were possibly—pieces of them were 
being brought in during the first month or two we 
were there, but they were erected I must say after 
we arrived in Tucson. 

Q. However, you knew they were contemplating 
erecting these plants at the time you signed this 
contract on the 7th day of February, 1945? Isn’t 
that true? 

A. That is not true in that they did not directly 
advise me that they were erecting them and I did 
not give the matter any thought although had I 
stopped to think about it I would have so known. 

Q. Now, after the contract was signed did vou 
give Mr. Leonard of the Glens Falls Indemnity 
Company any instructions as to what to do with 
the bond? A. I did not. 

Q. You signed a bond, did you not? 

A. I did. 

Q. And where were you when you signed the 
bond? 

A. At Duque and Frazzini’s office at Tueson, 
Arizona. 

Q. Now, did Duque and Frazzini establish and 
erect their own office at the job? A. Yes. 

@. And when was that office erected with refer- 
ence to the 7th day of February, 1945? 
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A. It was erected afterwards, the exact date of 
which I do not know. 
@. And Duque and Frazzini made all of their 
own arrangements in connection with the erection 


of that office, did they not? A. They did. 
@. They purchased their own material ? 
A. Yes. 
@. And supervised the erection of that plant? 
A. Yes. 
Q. Now, did you have an office force on the job 
after your office was erected ? A. Yes. 


@. And what did your office consist of? 

A. It consisted of one man. 

Q. What were his duties? 

A. His duties were to take the men’s time and 
procure materials for our operation. 

Q. And that man was hired by Duque and 
Frazzini? A. He was. 


@. And under Duque and Frazzini’s super- 
vision ? A. Yes. 

Q. Now, all of your equipment that was moved 
on to the job prior to the commencement of your 
operation, was under the direction and supervision 
of Duque and Frazzini, were they not? 

A. Yes. 

Q. And all men employed to move the equip- 
ment were hired by Duque and Frazzini and under 
your supervision, is that true? 
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A. On all the equipment that came in on the 
early part of the job, you mean? 

Q. Yes. 

A. No, they were not. Basich Brothers brought 
some of them in. 

Q. What did Basich Brothers bring in? 

A. They brought in, I believe, a motor patrol 
to use in their operation. 

Q. ‘To use in their operation? A. Yes. 

Q. That was separate and distinct from the 
operation of Duque and Frazzini? 

A. Well, I presume so, although it was all for 
the same job for the Basich Brothers. 

Q. But it had nothing to do with your opera- 
tion? A. The motor patrol? 

Q. Yes. 

A. It had nothing to do with the operation—our 
operation. 

@. Did they rent that from you? 

A. Well, they were supposed to, although we 
never received any rental for it. 

Q. But they were to pay you a rental for it, is 
that true ? A. That is correct. 

Q. Outside of that, all of the men moving in 
your equipment were under your direct supervision, 
is that true? A. They were. 

Q. And the plants were erected, that is your 
plants as distinct from the Basich Brothers plant, 
were all erected under your direct supervision, isn’t 
that true? A. That is correct. 
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Q. And by men whom you were able to hire and 
fire, is that nottrue? A. That is true. 

Q. Now, did you have a timekeeper of your own 
on that job? 

A. In the early part of the job we did. 

@. And was that a man you hired yourselves? 

A. It was. 


@. That man was under your direct supervision 
is that correct? A. That is correct. 


@. Now, what was the name of that man, do you 
recall? A. Johnson. 


@. What were his duties? 


A. Johnson was supposed to check the time 
cards each day when he was able to and go down 
town and buy various materials. 


Q. Now, all materials that were purchased in 
connection with the operation by Duque and Fraz- 
zini were under the direct supervision of Duque 
and Frazzini? A. That is correct. 

@. All of your purchases were only subject to 
your direction that is Duque and Frazzini—no. one 
else? Isn’t that true? 


A. No, I wouldn’t say that because most of the 
firms that we applied for—I believe, I do not know 
this to be a fact, but when asked what firm we were 
working for why we told them Basich Brothers and 
they apparently did some checking because they all 
notified us later whether or not the account was to 
be opened or not, which they all were. 
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Q. In other words, that had to do mostly with 
your financial standing rather than anything else, 
is that true? 

A. I presume so although our financial standing 
was good at the time. 

Q. Now, will you state what the general nature 
of your operations were after you started to pro- 
duce materials? 

A. We had one erushing and sereening plant 
operating that was to produce crusher run base of 
two different types In which Basich was supposed 
to take the material from the bins. We had no 
trucking connected with that plant and then we 
had several small plants working toward the pro- 
duction of concrete aggregates consisting of screened 
rock and screened sand, that were to be deposited 
by us at the batch plant. 

Q. The first plant, as I understand it that you 
installed, was the crushing plant, is that correct? 

A. Sereening and crushing. 

Q. Yes. Screening and crushing. Now, if your 
contract with Basich Brothers Construction Com- 
pany, Mr. Frazzini—I’m referring to Article XII. 
Jt contains the following provisions: ‘‘In the event 
Basich Brothers Construction Company plant is 
used, moving in and moving out expenses will be 
paid by Basich Brothers Construction Company.”’ 
What plant were you referring to in this contract ? 

A. In this paragraph, do you mean? 

Q. Yes. 
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A. That was a large pioneer crushing and 
screening plant known as the Model V-48, owned 
by Basich Brothers. 

Q. Had you seen that plant before you signed 
this contract ? A. No, I had not. 

Q. Do you know where that plant was at the 
time you signed the contract? 

A. Nick Basich told me it was in their yard. 

Q. What yards? 

A. At 800 South Fremont Avenue, Alhambra, 
California. 

Q. Yes—you signed that contract at that place, 


did you not? A. I did. 

@. And did you go out to look at this pioneer 
plant while it was there? A. I did not. 

@. Did you ask to see it? A.,* I did 


(). And why didn’t you see it. 

A. Mr. Popovich told me to go on out in the 
yard and I could look at the plant and the other 
equipment and upon my tour of the yard I did not 
see the plant in there because there was a great 
deal of equipment that I had looked at and from 
time to time IL reported back to the office to see how 
the contract was coming along. 

Q. All right. Did you, when you came back to 
office, ask anybody to go out and show the plant 
to you? A. I did not. 

Q@. Now, that plant was eventually installed in 
connection with your job, was it not? 

A. It was. 


778 Glens Falls Indennity Co. vs. | 


(Plaintiff’s Exhibit No. 24—( Continued ) 
(Deposition of Carson Frazzini.) 
Q. And with reference to the time the contract 
was signed on February 
A. Just a moment—may I make a correction? 


No, I won't need to make that correction. 

Q. With reference to the 7th day of February, 
1945, when was that plant installed do you recall? 

A. As I vemember it, Basich Brothers started 
moving that plant in within a few days after the 
contract was signed and they started working to- 
wards its erection as it came in. 

Q. Now, this plant was installed under your 
supervision, wasn’t 1t? A. It was not. 

Q. Under whose supervision ? 

A. That I can’t say because we had nothing to 
do with the plant during the time it was being in- 
stalled, but I, on the other hand, saw Mr. George 
Covick about and I believe it was under his super- 
vision, and his foreman, Mr. Paul Albino. 

Q. Paul Albino was hired by you wasn’t he? 

A. He was not. 

Q. Didn’t you tell Basich Brothers that you 
wanted Paul Albino to help install that plant be- 
cause he was familiar with the installation of it? 

A. I did not. 

Q. Allright. (Looking through the Deposition. ) 
We'll call your attention to this statement:— 
(looking through Deposition still)—now you leased 
that plant from Basich Brothers, didn’t you? 

A. We did. 

Q. And when did you make the lease for that 
plant? 
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A. The date? I don’t know. 

Q. With reference to the 7th day of February, 
1945, was it before or after that that you leased the 
plant? A. It was after. 

Q. How long after? 

A. Oh, in round figures, I would believe it to be 
—roughly—two or three full months. 

@. And what were the terms of the lease? Was 
it verbal or written ? 

A. It was originally a verbal agreement which 
I believe was later confirmed by a letter from Ba- 
sich Brothers, setting a rental rate. 

Q. Do you have that letter here, Mr. = asians 

A. I do not. 


Q. Then you and Mr. McCall were at your office 
this morning. Did you make an investigation to see 
whether or not that letter was available? 

A. -We did not. 

@. When did you last see that letter ? 

A. I can’t say that I have seen it since the time 
of the job, although I know one was written, be- 
cause 


@. Never mind about the reasons, just answer the 
question. You’re only encumbering the record. 

A. Very well, Mr. Monteleone. | 

Q. Can you give us the terms of that lease that 
you had with Basich Brothers in leasing this pioneer 
plant ? 
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A. On the original agreement with Mr. Basich, 
the plant was to be leased under a rental figure of 
10¢ per cubic yard computed upon the amount of 
concrete poured, but before or shortly afterwards, 
Mr. Basich informed us that we would have to 
take his crew including Mr. Albino in order to get 
the plant. 

Q. Didn’t he tell you that you had to get the 
crew in order to install the plant? 

A. He did not. He installed the plant. 

Q. Now, under whose operation—whose super- 
vision, was that plant operating? 

A. At that period ? 

Q. During the operation while you were on the 
job. 

A. In the early first few days of its operation, 
Mr. Basich operated, and then we took it over. 

@. And under whose supervision was it done 
then ? A. After we took it over? 

Q. Yes. 

A. He forced us to take Mr. Paul Albino who 
was his man, as the plant foreman. 

Q. Ill show you, reading from your deposition 
again. A. Very well. 

Q. I’m commencing on page 7, reading from line 
15 through no, it’s line 25: “Q. Now, on the job 
which Duque and Frazzini had near those of the 
pits sites, who was in control or charge? That is 
the job of taking out the rock and the subsequent 
crushing and screening. 

A. For our Company? 
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@. I mean who was in charge under this contract 
which you had with Basich Brothers? 

A. Well, I presume I would be construed as 
being in charge of it because I was on the job all 
the time, although we had foremen and one super- 
intendent, but we received our orders as to the pro- 
duction requirements and type of grading and so 
forth—daily from Mr. Kovick of Basich Brothers. 

Q. He was their engineer or superintendent? 

A. He was the superintendent for Basich 
Brothers. 

Q. Well, did he have control or charge of your 
plant, or did he simply give you orders of what size 
material and the amount of material and such that 
they wanted. 

A. Well, he gave us the orders for the production 
of the different sizes and the amounts from time to 
time. 

@. And you adjusted your work according to 


those orders? A. Yes. 
Q. And he designated the size and the materials 
that you were to use? A. Yes. 


Q. Now, who was in charge of the employees who 
worked in the pits on this equipment which you 
stated Duque and Frazzini brought to the job, the 
crushing and screening plant and the motor? 

A. Well, Basich Brothers—these employees were 
all on Basich Brothers payroll, although in most 
instances we had the right to hire and fire the em- 
ployees. I think there was one outstanding case on 
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the job that we had trouble with Basich in this man- 
ner. In the original contract there was a provision 
under which I rented the gravel and screening plant 
from Basich Brothers. After the plant was on the 
job and had been set up as a standby for Duque 
and Frazzini we were then told that to use it we had 
to hire their plant foreman whose name was Paul 
something—I can’t think of it at the moment 
although I could get it—and one day when we had 
given him orders to shut that particular plant down 
and lay men off and he did not do so but rather he 
went to the Basich Brothers superintendent, Mr. 
Kovick, for his orders and he kept these men on 
the payroll against our will, but other than that one 
incident we were able to hire and fire the employees 
on the job. 

Q. How about the directions to the employees 
and the orders to them? 

A. Well, those were given by men that we hired 
and fired and were orders from us, that is Duque and 
myself. 

Q. The orders and directions were given by your 
superintendent and foremen working for Duque and 
Frazzini? 

A. No, they were not employees on the payroll 
of Duque and Frazzini they were all in the employ 
of Basich Brothers. It was a complicated situation, 
but I guess that would be correct, they were given 
by men whom we were able to hire and fire. 
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Q@. You would say that all of the men on the 
job operating were subject to your control? and di- 
rection ? 

A. They were supposed to be, yes, although they 
were paid by Basich Brothers, yes. 


Q. Did you so testify? A. J did. 
Q. And you are sure those statements are cor- 
rect ? A. I believe them to be correct. 


Q. So that the only incident you had where 
there was any question about Basich Brothers inter- 
ferring was at the time you ordered the plant shut 
down and Kovick ordered the men to go back to 
work, is that true? 

A. Only insofar as the employees are concerned. 

Q. I’m talking about your employees. 

A. As far as the employees are concerned, yes. 

Q. Now, who hired the men on this crushing 
plant? A. You mean the pioneer plant? 

Q. That is right. 

A. Basich Brothers Construction Company hired 
them. 

Q. Well, when were they hired? 

A. Early on the job they were hired by Basich 
and put to work erecting a plant for him. Appar- 
ently we knew nothing 

Q. I’m not talking about the—erecting the plant. 
I’m talking about the operation of the plant—under 
whose supervision was the pioneer plant being oper- 
ated ? A. After we leased the plant? 

Q. That is correct. 
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A. My. Paul Albino, who in turn was under Mr.. 
Duqne’s orders and mine as we were the general | 

superintendents. 

Q. So that Mr. Albino, in connection with the: 
operation of the pioneer plant, was taking orders | 
from you, wasn’t he? 

A. He was supposed to be, yes. He also took or- 
ders from Basich. | 

Q. Never mind, we’ll get to that later on. You’ll | 
have plenty of time to go into the matter, or your 
attorney, Mr. McCall, may be able to go into the | 
matter later on. Now, before the pioneer plant was 
installed, had you installed any other plant outside | 
of the crushing plant? 

A. We were working on the installation of an 
adjoining screening plant. 

Q. And that carried on its operations right 
along? 


No, it did not prove to be very successful. 
Now, did vou have the sand plant erected ? 
We did. 
Was that before or after the pioneer plant? 
That was in the process of being erected while 
ie pioneer was being erected. 
Q. And that was under your own supervision? | 
A. That was. | 
Q. Now, as the men were working in connection : 
with your job from the time you first started your 
operation, as I understand it, you kept the time 
eards of the men, is that correct? 


FOPoe 
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A. Do you mean Duque and Frazzini or myself 
personally ? 

Q@. Duque and Frazzini. A. Yes. 

Q. Did vou have a man specifically authorized 
to do that? 

A. During the major part of the job Mr. Duque 
and myself tried to check the time cards each day. 

Q. And after the time card was prepared and 
ehecked, what did you do with the time card? 

A. We kept them. 

Q. Kept them where? 

A. We kept them at our office. 

Q. And what was the man’s name who had 
charge of your office? 

A. At that particular time Mr. Duque and myself 
were taking care of the office. 

Q. Now, were those cards kept in the regular 
course of business? 

A. What do you mean by that? 

Q. In the regular course of your operations? 

A. Yes. 

Q. And did you keep a time card for the time 
that each man worked? 

A. I could not say, for sure, but I believe Mr. 
Albino turned his own time card in and those of his 
employees, direct into Basich Brothers, although 
I cannot be sure on that. 

Q@. You’re not going to swear to that, are you? 

A. Asa matter of fact I’m not because I simply 
do not remember. 
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Q. Now, Mr. Basich—when I say Mr. Basic, 
I mean Basich Brothers Construction Company-; 
had his own office did he not? A. They dit 

Q. And that was about five miles away fro) 
your office, is that true? | 

A. Qh, about four, roughly. 

Q. Now, did you list correctly, as far as yo! 
have been able to determine from vour general su 
pervision, the exact hours that every man worke’ 
in connection with your operation ? | 

A. Personally, do you mean? | 

@. I mean under your general supervision. 

A. I believe we did although I wouldn’t say fo! 
sure as I didn’t make up any time sheets for Ba) 
sich that I remember of. | 

@. Now, in your opinion, were these men nec’ 
essary In connection with your operation? | 

A. They were. | 


Q. And how were the wages of these men fixed‘ 
A. The rates were set by—as I understand it 
by Mr. Kovick of Basich Brothers Construction: 
with the local unions. | 


Q. Asa matter of fact the rates were set by the 
Federal Government, isn’t that true, in connection 
with the Basich Brothers Construction, in the local 
unions ? | 

A. Only the minimum rates, I believe. 


Q. Well, were you paying anything beyond what 
the unions called for ? 
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A. No, but I believe the union rate was in ex- 
cess of the government rate although I have never 
checked that for sure, it usually is. 

Q. Did you give the unions a copy of your con- 
tract with Basich Brothers Construction Company ? 

A. I did. 

Q. And when did you give them a copy of that 
contract ? 

A. I would say roughly that it would be about 
between the 15th and 17th of June. 

Q. Well, did vou make arrangements with the 
unions prior to that time? 

A. No, I—for what purpose? 

Q. Well, did you discuss the matter of rates with 
the unions prior to that time? 

A. I did not. 

Q. Now, who took care of all of your equipment, 
I mean the equipment generally including the pio- 
neer plant of Basich Brothers in connection with 
repairs? 

A. Are you referring specifically to the pioneer 
plant? 

Q. No, I’m referring to all plants. Do you want 
to draw any distinction ? 

A. Yes, I must, because they were not all main- 
tained by us. The small crushing and screening 
plant that we brought in, the sanding plant, and 
another screening plant that we erected, were all 
maintained by us, but the pioneer plant was main- 
tained by Basich Brothers, I should say most of 
the repairs were carried on by us. 
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Q. Well, as a matter of fact, all of the repa 8 
on all of your equipment was under your gene 
supervision, was that not true? | 
A. On our own equipment? | 
Q. Yes. A. Yes, | 
Q. Did Basich Brothers ever make any sugge 


tions to how you should repair your equipment? | 
A. Not our own personal equipment. | 
@. Was it not one of the provisions of the lea 
ing of the pioneer plant that required that nece- 
sary repairs should be made by any particular mart 
A. I do not remember that ever being discussel 
specifically. | 
Q. Did you have available anyone who is con, 
petent of operating the pioneer plant? | 
A. Yes, we did. 
@. At the time that Albino was foreman did you 
A. We did. 
Q. You knew that Mr. Albino understood tH 
operation of that plant, didn’t you? | 
A. Mr. Basich told us he did. | 
Q. Well, vou found nothing to the contrary, 
did you? : 
A. No, I would not say that we did other tha? 
that he would not obey our orders all the time. 
Q. Now, all of this equipment operated unde 
vour direct supervision, is that not true, all of th 
equipment on the job? A. . No 
Q. I mean in connection with the job that Duqu 
and Frazzini had with Basich Brothers. 
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A. IL would more specifically say that all of our 
own equipment operated under our orders at all 
times. 

Q. Well, I’m going to eall your attention to this 
same Deposition on page 12, commencing with line 
17: “Q. Now, who took care of your equipment 
which you had brought down for Duque and Fraz- 
zini on the job? 

A. Ipresume you mean by that, under whose di- 
rection or whose supervision it was under? 

Q. Yes, under whose supervision and who gave 
it care and repair? 

A. Well, the equipment worked directly under 
my supervision and Mr. Duque’s and during the 
tenure of the job we had we had various mechanics 
on the job who repaired it, but directly under our 
supervision.’’ Is that correct? 

A. That is correct. 


Q. Who hired these mechanics? 


me Ve did. 
Q. And they were under your direct supervision, 
is that not true? A. They were. 


Q. Who arranged for the purchase of any parts 
of equipment or any tools that you required while 
you were on the job? 

A. In most instances we arranged for it and in 
Some instances Basich Brothers arranged for it. 


Q. What instance did Basich Brothers arrange 
for it? 
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A. There were a number of instances, Guta | in 
particular among the major items they furnish’ 
us with, there was one item I remember offhail 
consisting of a 24” conveyor belt some 125’ lon, 
roughly valued at $425.00, 

Q. That was charged against you, was it not?) 

A. That I cannot | 

Q. In other words, they happened to have th 
belt in their storeroom and arrangements were mac 
to procure it from Basich Br others, is that not true 

A. I believe not. | 

Q. You don’t know as a matter of fact, do you 

A. I couldn’t say absolutely but I believe it wa’ 
shipped from some company in Los Angeles. 


Q. Did you disenss the matter with Mr. Basic 
before it was shipped 2 


| 
A. TI don’t remember whether I discussed it wit] 


Mr. Basich or not. | 

Q. Did you discuss the terms upon which it al 
to be acquired ? A. No, I did not. | 

Q. And did you make any request for that com 
vevor belt ? eee did 

@. And that was before it was shipped, is that 
correct ? A. That is correct. 

@. And who did you make that request of ? 

A. I believe Mr. Kovick knew—I don’t remem- 
ber specifically. 

Q. Now, what other instances did you have in 
mind that you mentioned 2 

A. There were several other instances, but IT. 


: 


I 


| 
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believe in the case of some teeth for a power shovel 
that we were operating, I believe that Basich pur- 
chased those. 

Q. And then charged you with them, is that not 
true? 

A. I do not ever remember being charged with 
them. 

Q. You had no contract with Basich Brothers 
whereby he was to furnish you free of charge with 
those teeth, did you? A. I did not. 

Q. Now, while the pioneer was being operated 
by you—you speak of this man Albino. Can you 
tell me of any other man by name, whom Basich 
Brothers supplied to operate that pioneer plant ? 


A. I don’t believe they ever even suggested any- 
one else. In fact that was a condition wpon which 
we leased the plant is that he be put in charge of it. 

Q. And you were to be charged a salary, weren’t 
you? A. I believe so. 

Q. And all men who worked on that job were to 
be charged a salary for operating that plant under 
your lease agreement with Mr. Basich, isn’t that 
true? A. I believe so. 

Q. And all those men who were working on the 
pioneer plant while you were operating at that time 
at that particular plant, were enumerated in your 
time card every night, isn’t that true? 

A. I do not know for sure but I do not believe 
that was correct. 
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Q. You don’t know? A. Jqdeiiies kno 
Q. Incidentally, what did you do by the wy 
with the time cards after they were prepared jy 
vou or under your supervision ? : 
A. Segregated them into boxes for time perios. 
Q. And did you prepare a payroll from th (ie 
time cards? A. I did not do so personally / 
Q. Who did? 
A. I believe that if any were prepared that thy 
would be by Mr. Duque who was pr eparing the par 
roll cards. 


Q. I see. And when those payroll cards we 
prepared by Mr. Duque, what was done with the 
cards? 

A. They were put into boxes and kept in on 
office, 

Q. Were any of them given to Basich Brother 
Construction Company ? 

A. Not to my knowledge. | 

@. Do you know what became of those payro. 
cards? AL lider | 

Q. Where are they? | 

A. I gave them to Mr. John Bray of the Glen! 
Falls Indemnity Company for checking and audit 
ing. 

Q@. When did you give these payroll cards ti 
Mr Bray ? 

A. As near ag I ean remember, I would say 
some time last fall. 

Q. What time last fall? 


Se 
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A. The exact month and day? 

ee Ves. A, That [ dont know: 

Q. When did you first meet Mr. Bray with ref- 
erence to the 7th day of February, 1945? 

A. I met him after that date. 

Q. How long after? 

A. That I do not know but I would guess pos- 
sibly two and a half months or longer. 

Q. At that time where did you see him? 

A. At our office in Tueson. 

Q. And how long did he remain in Tueson, if you 
recall ? 

A. That I do not recall, but I believe he was pos- 
sibly there one day or possibly two days. 

Q. Now, did you show him the payroll cards at 
that time? 

A. I do not remember if he wanted to look at 
them, but had he wanted to he would have had full 
access to them. 

Q. You had a man in the office at that time, is 
that correct? 

A. No, we had no one in the office at that time 
but ourselves. 

Q. Isee. Now, who kept those payroll cards? 

A. Mr. Duque had a good deal more to do with 
them than I did although we both were trying to 
check the time to be sure that each employee had 
worked those hours each day. 

Q. Now, did you have a record of all of the 
equipment you were renting at that time when Mr. 
Bray first called at the office? A. Yes. 
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Q. And did you have a record of all purcha?s 
which you had made in connection with your oper- 
tions in connection with this particular job? 

A. IJ would say virtually all of them. 

Q. And did you show those records to Mr. Br a}? 

A. We did. 

Q. And did Mr. Bray make any comments abet 
them ? 

A. None that I can remember. | 

Q. Did he take any notes down, do you know? 

A. None that I can remember. I can’t say, bt 
I believe he did make notes, but I couldn’t say wht 
was in them. 

Q. Would you state that the first occasion thi 
Mr. Bray called at your office was about the 11th i 
April? A. It could have been, yes. 

@. And do vour records show, as you observel 
from your best knowledge, a correct situation ( 
the amount of your payroll and the amount of rer 
tals that had obligated yourself, or paid, or tH 
amount of material you had bought in connectio) 
with your operation ? | 

A. As far as the payrolls were concerned, I don’) 
remember if we had, well—I do remember that h’ 
hadn’t totaled them that we wouldn’t have know; 
what the total amount of payrolls which had beei 
paid, although we had a record of the hours, thi 
time cards there, and we had records of virtualh 
all of the equipment that we had purchased, anc 
Mr. Bray I do believe wanted a general outline o: 
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our financial] situation and standing on the job at 
that time and we gave that to him as close as we 
were able to do. 

Q. Now, in your opinion, were the rentals that 
you were paying for this equipment the reasonable 
rental of the equipment that you were using? 

A. Ido not believe—are you referring to equip- 
ment that we were renting from Basich? 

Q. I’m referring to various equipment that you 
were renting outside of Basich Brothers? 

Mr. McCall: I object to that as calling for a 
conclusion. The witness does not have before him 
any statement of any charge against him by ce 
Brothers. 

Mr. Monteleone: Well, you know what the terms. 
of your rentals were of your equipment before you 
rented them ? 

Witness Frazzini: <A. Not in all instances. 

@. Well, were there any instances which you 
didn’t know anything about? 

A. If we were in doubt we would ask to be sure 
to see if they were within the O.P.A. rental rates, 
and if they were we would accept them. 

Q. And did you ever have any of them that were 
not within the O.P.A. rental rates? — 

A. Ido not know of any specifically. 

Q. And was that equipment that you were using 
on your job either rented or which you owned and 
operated, or any material which you purchased, nec- 
essary in connection with your operation ? 
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A. All that we rented and all the material “ 
bought was necessary. | 
@. And were ae all based upon a a 
price insofar as you know? 
A. As far as I know they were. 
Q. Now, you knew your payroll was being pai 
directly by Basich Brothers, didn’t you? | 
A. I did. | 
Q@. You have a provision in your contract, hay 
you not (looking through contract) referring to “ 


ticle 21, Subdivision 3: ‘‘Duque and Frazzini ti 
submit weekly payrolls by Monday night of eac: 
week for the previous week which closes on Satur 
day at midnight to Basich Brothers Constructioo| 
Company. Basich Brothers Construction Compan 
to pay labor, compensation, insurance, public ped 
ity, property damage, Arizona employment insur 
ance, Federal Old Age, Excise Tax on Employer! 
and any other insurance on labor and charge same 
to Duque and Frazzini, which amounts are to be 
deducted from amount earned.’’ Are you familiai 


with that provision ? A. | amr 

Q. Did you submit those payrolls to Basicl 
Brothers? A. I beheve we did. 

Q. Who did? 


A. Early in the job I believe Mr. Johnson did. 

(). And who was Mr. Johnson? 

A. He was our first and only timekeeper who was 
on the job a short time. Beyond that point, any that 


were submitted I believe were submitted by Mr. 
Duque. 


Basich Brothers Construction Co. 197 


Plaintiff’s Exhibit No. 24—(Continned) 
(Deposition of Carson Frazzini.) 

Q. I see, and those payroll records were cor- 
rectly prepared, were they not, under your general 
supervision ? 

A. They weren’t under my personal supervision. 

Q. J mean under your supervision from time to 
time. 

A. If Mr. Duque signed them I presume he 
would have been. 

Q. And they were all prepared in the ordinary 
course of your business, were they not? 

A. I would think so. 

Q. And they were paid by Basich Brothers? 

A. They were. 

Q. Did Basich Brothers ever pay you, either you 
or Duque, any money whatever in connection with 
the operation ? A. Not to my knowledge. 

Q. Now the workmen’s compensation—the men 
you had working for you, the actual premium, was 
paid by Basich Brothers, was it not? 

A. Isuppose so. I did not know anything about 
that. 

Q. Now, when you started your operations, did 
you have sufficient money at that time to meet vour 
payments? AD Yes? werdid. 

Q. How much money did you have in the bank 
at that time? 

Mr. McCall: I object—— 

Witness Frazzini: A. I couldn’t say offhand 
without checking. 

Mr. Monteleone: Q. And what bank did you 
carry your money in at that time? 
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A. I believe the First National Bank of To1)- 
pah, Nevada. | 

Q. Isee. How much money did you have in te 
bank at that time? | 

A. I just got through telling you that I do nit 
know, Mr. Monteleone. | 

Q. Now, when Mr. Bray visited your office ) 
this first occasion, did you tell him that Basi 
Brothers was paying your payroll? | 

A. i don’t remember if he asked us or not, ail 
I do not remember of telling him so. 

@. You don’t remember of telling him so? | 

A. I do not. 

Q. Did you have, at that time, when Mr. Br4 
first came to the office, a record of the amount 
your productions ? 

A. No, only an approximate amount, that ws 
arrived at by counting some loads that are m 
from day to day. | 

Q. In other words, you had records of the ai, 
proximate amounts, is that correct? | 

A. I believe a general approximate amount. 

Q. And did you give Mr. Bray that DT 
amount? A. I believe so. 

@. And at that time did your record show th: 
you had sufficient money to meet the payroll ani 
your rent on the apphanees in connection with yo 
operation? 

A. I don’t remember specifically that to be s 
but I’m pretty sure they would have showed tha 
yes. 
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Q. That was the situation, is that right? 

A. i believe so. 

Q. And did you present that to Mi. Bray at that 
time? A. I don’t believe so. 

Q. You don’t believe so? You wouldn’t state 
whether or not you did, would you? 

A. No, I wouldn’t because I do not remember. 

Q. But Mr. Bray at that time was particularly 
interested in finding out your financial condition, 
wasn’t he? A. Yes, he was. 

Q. Now, what was the method adopted at the 
time you commenced your operation and removed 
your material after you had produeed it. How was 
it done. Was it stock pile or was it dumped in 
trucks ? 

A. I presume you are referring to the first 
screening and crushing plant that we set up? 

A. That is correct. . 

A. It was removed in trucks from our bin to a 
stock pile. 

Q. Yes, and then what was done with it after it 
was removed from your bin to a stock pile? 

A. My.—I should say Basich Brothers Construc- 
tion Company removed that material from the stock 
pile to the field. 

Q. Now, when you removed it from your bins to 
the stock pile was there any method that you had 


adopted in determining the quantitv of material so 
stock piled ? 
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A. Yes, we kept a rough truck count each ay 
of the number of loads dumped in the stock 4 
and approximately what measurement we ual . 
each truck was carrying. | 
Q. And did you make a record of that? | 
A. I believe at that time I had a record of ij 
Q. And did you give that record to My. B 
when he first called at your office? 
A. No, I did not give him the records althov 


cs 


Tt may have given him an approximation of th 

totals. 

Q. And that was—your approximate totals wt 

arrived at by including the truck loads as you " 
f 


already indicated, is that correct? 

A. That is correct. 

@. And some of the material was removJ, 
dumped in trucks of Basich Brothers Constructi 
Company directly from your bins, isn’t that nt 

A. Yes, that is true. | 

Q. And some stock piled, as I understand i 
that correct? A. That is correct. 

Q. Did you first begin to stock pile before a 
followed the method of dumping the material? 

A. We did. 

Q. And how long did that operation continue ?| 

A. Oh, I would say that it possibly continu 
the better part of two weeks. | 

@. What was the reason for that. | 

A. Basich Brothers were not prepared to r 
ceive the material in the field at that time. 


ee ee. 


Basich Brothers Construction Co. S01 


Plaintiff’s Exhibit No. 24— (Continued ) 
(Deposition of Carson Frazzini.) 

Q. I see. Now, up to the time that Mr. Bray 
first called at your plant at Tueson, could you give 
me an idea as to the average tonnage per day that 
you were producing from the time you first started 
your operation ? 

A. There were such—it would be impossible be- 
cause in the first few weeks of our operation we 
were not too stringently regulated on the gradua- 
tion of the materials and we were able to produce 
as high as I believe around 1100 truck yards a day 
in a few odd days, and a good many days over 900, 
but later on our production fell below that and 
down to, I guess, on some days as low as maybe 200 
yards, or something like that. 

Q. And did you present that to Mr. Bray when 
he came up to your place on the first occasion? 

A. I did. 

Q. Were you having difficulty in connection with 
your equipment itself ? A. Yes, we were. 

@. That was in the beginning, is that correct? 

A. Yes we were having some right along. Vir- 
tually all of our equipment ran better in the be- 
ginning than later on. 

Q@. Now, can you fix the time when the pioneer 
plant was first installed ? 

A. No, not accurately, but it seems to me like 
Basich started installing the pioneer right in the 
very early part of March it may even have been 
around the first of March and that was continued 
right on through the whole month. 
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Q. Now, you recall receiving a_ letter fm 
Basich Brothers on the 5th day of April, 1945) in 
which they requested you to install equines in 
order to make more production ? | 

A. I believe we received a letter to that effet. 

Q. Yes? 

A. (Continuing) At least I know it was is- 
cussed by us. 

Q. Ll refer to a letter dated April 5, 18, 
which has been introduced in evidence in this matt br. 
Mr. Frazzini, from Basich Brothers Construetpn 
Company to Duque and Frazzini of Tonogh. 
Nevada, carbon copy of which was sent to Duce 
and Frazzini at Tucson, Arizona, and Glens Fils 
Indemnity Company, Los Angeles, California, in 
which is stated: ‘‘Reference is made to our Contret 
Agreement, dated February 7, 1945, in which ju 
agreed to commence crushing material with i. 
plant on February 19, 1945. It was further agred 
that you were to move in two plants, each capale 
of producing 800 cubic yards per day of suitalk 
material. Your attention is directed to the fé1 
that the plant did not commence work on Februey 
19th; furthermore, to date you have not averagi 
800 cubic yards of material per plant per day. 


‘Since we reserve the right to compel you « 
move in additional equipment to insure propi 
completion of your contract, we hereby demand thi 


you move in additional and suitable equipment 5 
| 


i 


1 
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order to produce the amount agreed upon in our 
contract.’? Do you recall that letter? 

A. I believe I do. 

Q. Now, at the time you received that letter, 
were you averaging 800 cubic yards of material at 
plant a day? A. I don’t think so. 

Q. Did you get any additional equipment in 
order to bring up that amount to the amount of 
material required ? A. We did not. 

Q. Did you discuss this matter with Mr. Bray, 
about the additional equipment being moved i, 
when he saw you on the first occasion ? 

A. I do not remember of discussing it with him 
although I probably did if we received the letter 
prior to that time. 

Q. Now, did you see Mr. Bray, John Bray os 
Glens Falls Indemnity Company, again? 

fe 1 did. 

Q. And that was the early part of May, 1945? 

A. It could very easily have been. 

Q. Was he alone at that time? . 

A. If If remember right I believe he was in the 
company of a man by the name of Ballou. 

Q. Do you know who he was? 

A. Myr. Bray presented Mr. Ballou to me as 
being a crusher expert, that’s on the vee of 
crushed materials. 

Q. And he was presented to you by Mr. “= 
as Mr. Ballou, who had come or had been sent there. 
Did Mr. Bray tell you who had sent him there? 
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A. He did not, he told me I believe that {v. 
Ballou was living in Phoenix and I did not qies- 


tion him beyond that point. | 
Q. How long did Mr. Bray stay at your Tucon 
plant on that occasion ? A. Several ol 
| 


Q. When you say ‘‘several days’? how m 
days would you state? 


A. Oh, I would say—two or three days. | 

Q. And during that time did he examine ansht 
your records ? A. Mr. Bray? | 

Q. Yes. A. I believe he did. 


Q. And what records did you have in your ofi-e 
at that time which you recall Mr. Bray’s examinin}? 

A. He went over the amount of bills that je 
owed, beyond that I don’t remember, but I belice 
that was one of the principal things that he Ws 
wondering, was how much money was owing by © 

Q. And did he go into the matter of the A, 
of production you had preduced up to that tim? 

A. Yes, he did. 

Q. And at that time did your record show an 
you had spent more money in connection with yor 
bills than you had earned from your production ?) 

A. I am positive that it did. | 

Q. Then did Mr. Bray take down any notes?’ 

A. I’m certain he did. 

Q. Did your records show all rentals that we: 
due on the equipment ? 

A. As a matter of fact we had had very fe | 
billings for any rentals up to that date, so the! 
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were very incomplete on that score although in my 
personal diary I had credited most of the delin- 
quent rentals. 

Q. By the way, you mention about your time 
records being kept in your files, do you have an 
office here now? A. We do. 

Q. Did you preserve those records? 

A. We did. 

@. When did you last see—pardon me, Mr. Mc- 
Call had made a request that we take a little recess 
now, so I think it’s a good idea. 


(A recess was then taken at 3:10 p.in.) 


After Recess 

Mr. Monteleone: When did you last see those 
records ? 

A. Do you refer to the time cards? 

ee That is right. A. Last fall. 

Q. What part, the last part? 

A. Lecouldn’t say. I don’t remember what month 
it was. 

(. Was that the time vou fave them to Mr. 
Bray ? A. It was. 

@. And are they in Mr. Bray’s office now? 

A. Asa matter of fact I know they are. 

Q. Did you give Mr. Bray any other records 
other than your time cards? 

A. I believe I gave him some copies of time 
sheets that we had. 

Q. Was that after you removed your equipment 
from the job? A. That was. 
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Q. When did you remove your equipment os 
that job? 

A. We started loading it out I would say, pout 
the 10th or 11th, well around the middle of hune 
and I think it was all gone by the end of J un| 

Q. You removed all of your equipment fron|the 
job is that correct? | 

A. That is incorrect; we did not. | 

Q. What equipment did you leave there? | 

A. We left some—an electric motor, eletric 
switches, belonging to Duque and Frazzini. We 
left some rented equipment, bins, and well, I din’t 
remember what else specifically we left the grvel 
plant in their possession with the explicit ner 
standing that they would return them. 

Q. In other words, you were quitting the jorat 
that time for good, were you not? 

A. Well, Basich Brothers 

Q. Just answer the question. You were quittag 
the job for good at that time were you not? 

A. We were. 

Q. And who paid for the men and expensesin 
dismantling your plant and removing the same fri 


the job when you quit? 
A. Duque and Frazzini. 
Q. Up to the time you moved your plant oat, 
in your opinion as a contractor, were all those mi) 
whom your time cards show as being employees a 
connection with your operation, necessary in coy 
nection with the economical operation of yor 
work ? A. They were. 
} 
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Q. And were all the equipment that you used 
and all the supplies that you acquired, in your 
opinion as a contractor, necessary in connection 
with the economical operation of your work? 

A. Are you referring also the pioneer plant of 
Basich Brothers ? 

Om that is correct. A. They were not. 

Q. They were not? Why? 

A. During the time Mr. Albino was operating 
the pioneer plant there was a large amount of extra 
parts, repairs at that site, presumably charged to 
us, but we did not feel that it was required. Also, 
Mr. Kovick instructed certain repairs to be made 
on the pioneer plant over our protest that we did 
not feel were required. 

Q. We'll get to that—Now, will you tell me 
what repairs were made that you did not require? 


A. ‘The biggest one was the rows of crushers— 
part of the pioneer crushing plant was built up at 
nights by a welder from Tucson on Mr. Kovick’s 
orders and over our protest. 

@. How was that protest made? 

A. To Mr. Kovick who advised us what he was 
doing and we told him that we did not think it was 
necessary. 

Q. Was that before the operations started on 
the pioneer plant? 

A. No, that was after it had started. 

@. When was it? 


| 
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A. I could not give the exact date but I fould 
say that probably it occurred in the latter pat of 
May. | 
Q. What else? 
A. That was the only large thing I can bink 
of right now. | 
Q. All right. A. In regard to cS 
Q. But the pioneer plant itself was nece} 
in connection with your operations was it not 
A. It was. 
Q. And the only objection you made was inion- 


nection with the repairs of a certain row of esh- 
ers, is that correct? 
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ary 


A. That was the only vocal protest that we mide, 
although we had discussed the accumulatior, of 
materials around the plant but we did not kiow 
whether or not they were being charged to us. 

Q. Well, as a matter of fact, isn’t it true | at 
before any material was sent to you that fou 


ordered that or Mr. Duque ordered it? | 


A. Not to the pioneer plant. | 
Q. Well, aside from this one item, what over 
items were there that were installed in the pioner 
plant that vou claim was charged to you? | 
A. I do not know of anything actually chared 
to us, as we were never billed for it, but Basich- 
Q. Oh, I see—during the entire time that pu 
carried your operations from the very beginn: 
to the end, did Basich Brothers or anyone conne¢ 


oC 
5 
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with Basich Brothers Construction Company at- 
tempt to fire any of the men who were operating 
under vour supervision ? 

A. Not that I can remember of. 

Q. Now, you closed your plant down about the 
19th of May, 1945? A. What plant? 

@. Your operations? A. We did not. 

Q. Did you at any time suspend your operations 
from Saturday until Monday, gave instructions to 
suspend operations from Saturday to Monday? 

A. We did on one plant. 

Q. What plant was that? 

A. That was the pioneer crushing plant. 

Q. I see, and who gave the directions, and to 
whom? 

A. The order was given by me to Mr. Paul 
Albino. 

Q. I see. You had been giving Paul Albino 
orders prior to that time? A. A few. 

Q. Now, were you operating the other plant 
when you gave Paul Albino the order to close down 
the pioneer plant? 

A. On that particular day I don’t know if any 
other plants were running or not, although I could 
consult some of my notes which I have with me. 

Q. Were they made up at that time, those notes? 

A. These notes that I’m referring to were made 
daily. 

Q. Did you keep a daily diary ? ee i did. 

Q. Do you have that dairy here? 

Ee) 1 do. 
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Q. When was that kept? A. Daily. 
Q. Was it kept in the ordinary course of yur 
business ? A. It was. | 
Q. From the very beginning? | 
A. No. No, it was not. 
Q. When did you start to keep your diary? | 
A. April 5th. : 
Q. And who suggested that you keep it? | 
A. It was my own. | 
Q. It was. Why did you start on April th 


rather than prior to that time? 

A. Prior to that time we did not seem to hae 
equipment in sufficient quantities on the job ° 
require a record of that kind being kept, but thit 
was the same kind of a record I had kept in Pr 
vious years of equipment. 

Q. Now, do you have to refer to the recor ds | 0 
determine whether or not you had not operated 
all on May 19, 1945? A. I would. 

@. Do you have any distinct recollection ? 

A. Yes, I do have a recollection that we > 
operating some that day. | 

Q. What were you operating on that day? | 

A. Iyremember distinctly that we were anaes 
the pioneer crushing plant that day. | 

@. And outside of the pioneer crushing plan, 
what else were you operating that day? 

A. I can say our procedure was to operate a. 
plants that would operate mechanically unless the! 


were broken down. 


| 


— 
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Q. Was your crushing plant broken down then? 

A. That I do not know. 

Q. Do you know whether your crushing plant 
was working that day? 
I just told you that I did not know. 
And you left the job then didn’t you? 
At what time? 
May 19, 1945. 
Do you mean, left Tucson ? 
No, let the site of the work, not Tucson, but 
the pits where you were working. 

A. Qh, yes, I went into town during that time. 

Q. Where did you go to, then, this particular 
time ? A. I went to my home. 

Q. Did you give any instructions to anyone on 
that job? 

A. JI instructed Mr. Paul Albino to lay his crew 
off on the pioneer crushing plant until Monday 
morning. 


PSner  nae e 


Q. Did you give any more instructions to a Mr. 
Hampden, your foreman? 

A. I do not recall. No, I do not remember 
whether I did not not right now. 

Q. And were you on the job at that time? 

A. Yes. 

Q. And did you tell Paul Albino you wanted his 
men laid off on that job? A. I did. 

Q. What did you tell him? 

A. I told him that we were taking the large 
shovel that was feeding the pioneer plant out to 
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prospect for suitable materials that would not 
prove to be of such waste as those were running 
through the plant, and therefore to shut that opera- 
tion down for the balance of that week end until 
Monday morning. 

Q@. And when yon gave Paul Albino those in- 
structions, you went to Tueson as I understand it, 
is that night? A. That is correc 

@. And when did you return back to the job? 

A. JI came out that afternoon. 

Q. I see. Now, who did you give instructions 
to use that shovel. What shovel did you use? 

A. The power shovel. 

Q@. Who did vou give that instruction to carry 
on the operations that vou explained. 

A. Mr. Duque gave those instructions to the 
operator. 

@. Did you give anv instructions to this Mr. 
Hampden? 

A. 1 believe that he too had instructions govern- 
ing the use of the shovel for the day inasmuch as 
he was working the balance of the day and he was 
to overlook that operation. 

Q@. You say Mr. Duque gave the instructions. 
Did vou give any instructions outside of Myr. Al- 
bino? 

A. Jd may have given them to Mr. Hampden. 

@. Do you know whether you did? 

A. No. I don't remember if I did or not. but 
1 often gave him instructions. 
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— Q. Tm not asking what you often did on this 
particular occasion. What did vou do on that par- 
fieular day after the pioneer plant was to be closed 
down ? 

A. I can't say fer sure, but I believe I did. 

m, And then vou left for Tucson, is that right? 

RK. Vat is right. 

Q. And you knew at that time that Basich 
Brothers required material in connection with their 
main operation at the Davis-Monthaine Field. didn't 
you? Aw I dig. 

Q. And they told you they were short of material 
at that time didnt they? 

A. I ealeulated that they possibly had enough 
to finish pouring that day. 

Q. When did vou make that caleulation ? 

A. In the morning. 

Q. Did vou diseuss that with anyone? 

A. With Mr. Duque. 

Q. Outside of Mr. Duque did you diseuss that 
ealeulation with anyone connected with Basich 
Brothers ? A. I do not believe so. 

Q. All right. Now. was Mr. Duque at the plant 
when it was closed down or was he down town? 

A. He was. 

Q. And do you know originally how long he re- 
mained there? A. I do. 

Q. How long did he? 
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A. He left for town with me at the same time— 
somewhere between 9:30 and 10:00 o’clock in the 
morning and he went into Tucson with me. 

Q. So that you and Mr. Duque leftt@iiheseiieaa 
the operation that morning didn’t you? 

A. We did. 

Q@. And you gave Mr. Albino instructions not 
to operate that plant, is that right? 


Aa edi: 

@. Then you received the telephone call later 
on, did you not? A. I did. 

Q@. From whom did you receive that telephone 
call? A. From Mr. Kovick. 

@. Isee. Was Mr. Hampden on the job at that 
time? When you left? A. Yes. 


@. Did you give him any instructions or Mr. 
Duque, your partner, give any instructions to Mr. 
Hampden ? 

A. I won’t say exactly how he received his in- 
structions, but I believe he was given some by both 
Mr. Duque and myself while we were together. 

Q. What instructions did you or M1. Duque give 
Mr. Hampden before you left for Tucson ? 

A. I believe we outlined his program for the 
balance of the day with work we wished prose- 
cuted. 

@. What did you tell him in reference to the 
work ? A. I would guess 

Q. I don’t want any guesses, I want you to 
state from your best recollection. 
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A. From my best recollection I would say that 
he was instructed to have the shovel prospect for 
eravel and he was advised of the reason for the 
pioneer crusher being shut down, and no doubt if 
anything else was running he was instructed as to 
what to do with that operation. 

Q. Who indicated to him where he was to 
operate that shovel that day? 

A. I would say that Mi. Duque probably did 
that. 

Q. Do you know whether he did? 

A. I would say that he possibly did. 

Q. Were you there at that time? 

A. Yes, I was with him that morning. 

Q@. Well, how did it happen that Duque gave 
the instructions instead of you? 

A. Mr. Duque and I were quite full of instruc- 
tions and often issued them to any employees we 
desired. 

Q@. When you and Mr. Duque left the job, did 
you expect to return back that day? 

A. Oh yes. 

Q. When did you expect to return? 

A. As soon as we had finished our luneh at 1:00 
o’clock. 

Q. You left at 9:00 o’clock? 

A. Between 9:30 and 10:00 o’clock. 

Q. Did vou give Mr. Hampden any instructions 
where he was to move or store that over burden 
material which he was to remove with the shovel? 
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A. We were not removing over burden material. 

Q. What were you removing? 

A. We were not removing anything. We were 
excavating trenches prospecting for suitable ma- 
terial. 

Q. Did you and Mr. Duque indicate to Mr. 
Hampden where he was to start to prospect for 
material ? BX, CaS. 


Q. And where did you indicate to Mr. Hampden 
that he was to start to prospect for additional 
material ? 


A. A very slight distance up the road toward 
Tucson, from our pit, but on the Golab property, 
which was under lease to Basich Brothers. 

@. How far? 


A. My guess in footage is that it was possibly 
from the edge of the other pits we were working in 
not over 300 feet. 


Q. Did you give Mr. Hampden any instructions 
as to when he was to start that operation ? 

A. As I vemember it, the shovel was in the proc- 
ess of being removed when we were talking to Mr. 
Hampden. | 

Q. Who was moving the shovel then? 

A. Let’s see—I can’t give his name but he was 
the regular shovel operator for that machine. 

Q. Did you give Mr. Hampden any instructions 
as to whether he was to immediately start that pros- 
pecting operation that morning ? A. Yes. 
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Q. And then you left at 9:00 o’clock, is that 
right? A. Between 9:30 and 10:00 o’cloek. 

@. And did you tell Mr. Hampden how long he 
was to operate on that job? 

A. Oh, in connection with those prospecting op- 
erations? I couldn’t say definitely, but I would 
cuess that we did give him definite instructions to 
operate all day and on Sunday. In fact, I recollect 
that he wanted to work through Sunday in order to 
open them up. 

Q. Isn’t it a fact that you told Mr. Hampden to 
lay off all the men from any operation until next 
Monday ? Ree O sir, 

Q. You did not? A. I did not. 

Q. Then Mr. Kovick rang you up, did he not? 

A. He did. 

Q. And he told you that Basich Brothers were 
short of material? A. He did. 

Q. And he told you that the Government engi- 
neers were demanding that the work proceed with- 
out delay, didn’t he? 

A. I don’t remember of him saying that. 

Q. Did you ever see Mi. Woolums, the resident 
engineer of the Government, at your pit? 

A. Yes. 

Q. And did he ever make any statement to you 
that you were not producing sufficient material to 
carry on the operations on the main project? 

A. He did. 
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Mr. McCall: To which I object, as irrelevant, 
and immaterial, as Mr. Woolums had no part in this 
contract between Basich Brothers and Duque and 
Mae Wvaledle 

Mr. Monteleone: Q. If you will read your econ- 
tract on Article I, which provides as follows: ‘‘The 
Subcontractor shall furnish all materials, supplies 
and equipment, except as otherwise herein provided, 
and perform all labor required for the completion of 
the said work in accordance with all provisions of 
the original contract and plans referred to therein, 
all of which are hereby made a part of this agree- 
ment, and under the direction and to the satisfac- 
tion of the Principal’s engineer or other authorized 
representative in charge of said work.’’ Mr. Wool- 
ums was the Government engineer in charge of this 
project, wasn’t he? A. He was. 

Q@. And when did he start to make comments to 
you that you weren’t producing or prosecuting your 
work sufficiently ? 

Mr. McCall: We object to that as calling for a 
fact not in evidence. 

Mr. Monteleone: Did he tell you that you were 
not producing sufficient material for the work to be 
expeditely prosecuted on the main project? 

Witness Frazzini: <A. He did not. 

@. Did he ever make any complaint to you? 

A. He did. 

Q. When did he first make any complaint to you? 

A. One of the first days that our screening plant 
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that had been set up to pour concrete aggregates 
was running negligible Mr. Woclums came over in 
company with other engineers and made tests upon 
the material and indicated that it was improper ag- 
eregate and not clean enough to meet their specifi- 
cations. 

Q@. When was that, would you say? 

A. I would guess it was around—oh, sometime 
early in April. 

Q. All right, then, did he many any other com- 
plaint later on? A. Not to me. 

Q. Did he make any complaint about your opera- 
tion to anyone in your presence? 

A. No, he did not. 

Q. Do you know a Mr. Mitchell? 

A. No, I do not. 

@. Was there any Government inspector at your 
job? A. Yes, several of them. 

Q. Did they ever make any complaint to you? 

A. Yes, they did. . 

Q. And was that directly made? 

A. Not directly but when the material varied 
from the required specifications they immediately 
went to see Basich or Mr. Kovick or sometimes they 
came to us to try to get it corrected. 

Q. Now, what time of the dav did Kovick ring 
you up? 

A. That I couldn’t say, but I would guess pos- 
sibly between 10:00 and 11:00 o’clock. 

@. And where were you at that time? 

A. At my home. 
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@. And where was Mr. Duque? 

A. As far as I know at his home. 

@. Now, as I understand it, you did not return 
to the job until that afternoon? 

A. I believe that’s correct. 

Q. Did you see Mr. Hampden at the job when 
you returned ? Ay 1 think so: 

@. Are you sure? 

A. No, I’m not positive, but let’s see, I would 
like to say that I’m almost certain I did see Mr. 
Kovick. 

Q. You have no distinct recollection of seeing 
him? A. No, I don’t. 

Q. Now, what did Mr. Kovick tell you over the 
phone when he phoned to you that morning? 

A. He told me that they were short of material 
in the stock pile to complete or pour that day and 
that they would like to have us start up the plant 
again and produce materials and I told Mx. Koviek 
that the materials had been produced for the last 
few days were coming from such poor base mate- 
rial that it was impossible to go on with that grade 
of stuff and that we had decided to shut the plant 
down in order to prospect for some good gravel 
which we felt could be found by that method and 
that we proposed to start up again Monday morning. 

Q. Let me ask you this: How long was it after 
you left the job before Mr. Kovick telephoned to 
you? 
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A. In minutes I couldn’t say, but I would guess 
possibly an hour. 

oe Or more? 

A. It could have been very easily. 

Q. Now, during that period of time, from the 
time you left the job until Mr. Kovick telephoned to 
you, did you make any investigation to determine 
whether or not this shovel and its operators were 
prospecting for additional materials? 

A. No, it would not have been possible for us to 
do that, but that was Mr. Hampden’s function, to 
see that that shovel worked. 

Q. Well, do you know whether or not it had been 
working during that period of time? 

A. I know positively, or knew positively later, 
that it had because of the work that I saw done. 

Q. Did you talk to Mr. Hampden about it? 

A. I think so. 

@. And you’ll state positively that that shovel 
worked in prospecting for additional material from 
the time that you left the job when you ordered the 
plant te shut down until up to the time you heard 
from Mr. Kovick, is that what I understand your 
testimony to be? 

A. No, you understand incorrectly. That work 
was done between the time that I left the job and 
returned to the job that afternoon. 

Q. Oh. What work did you observe was done 
by the steam shovel between that time and the pros- 
pecting for additional material? 
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A. I could see where he had moved the machine 
out of the main pits and traveled across to the de- 
posits of gravel strata that had been picked out by 
Mr. Duque, and where he had dug in and exposed 
the gravel face. 

Q. Where was the shovel at the time you came 
back with reference to the pits where this excava- 
tion work took place that you observed? 

A. It was within the immediate point of the pits, 
I believe, that it was near some of the trenches, 
if J remember right. 

Q. Near some of the trenches? Ale? 

Q. It wasn’t at the pioneer plant then? 

A. I do not believe it was. 

Q. All mght. Now, when you got back, was that 
the only reason you ordered the pioneer plant that 
you have already testified to? 

A. That was the only reason. 

Q. Now, when you got back to the pioneer plant 
in the afternoon, was it operating? 

A. I don’t remember if it was or not, but I do not 
believe it was. 

Q. Do you know whether it operated at all until 
the next Monday ? 

A. I don’t believe it did, although I don’t recol- 
lect. 

Q. Now, that was the only time, as a matter of 
fact, that you and Basich Brothers or any repre- 
sentative of Basich Brothers, had any discussion 
about your method of operation, isn’t that true? 

A. I should say not. 
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Q. All right. Il] call your attention to your Dep- 
osition so that your memory may be refreshed. 

Mr. McCall: May it be understood that we ob- 
ject to all of this Deposition, which as I understand 
does not pertain to this particular case. This Depo- 
sition which is being used by Counsel, which I have 
never had the opportunity of seeing and which 
Counsel has refused to let me see prior to using it. 

Mr. Monteleone: Well, Mr. McCall, the Deposi- 
tion is of this Witness, is sworn testimony. I just 
wanted to know—I just wanted to get the facts and 
IT don’t think that you objection to my getting the 
true facts and true statements from this witness? 

Mr. McCall: I’m only trying to confine the ques- 
tions to this particular suit and not to any other 
litigation. 

Mr. Monteleone: All right. Are you concerned 
about my getting the true statement from this 
witness ? 

Mr. McCall: No, what we are after are the true 
facts, but since I have been refused access to the 
Deposition that’s being used, I question the facts. 

Mr. Monteleone: Well, the witness is the best one 
to question the facts. It is a signed Deposition by 
him that I’ll show you right now, that you may ex- 
amine if you desire. ; 


(Counsel indicating Deposition.) 


Mr. McCall: I just object to its being used. It’s 
all immaterial. 
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Mr. Monteleone: You don’t care to see it now? 


Mr. McCall: You’re using it. aren’t you Mr. 
Monteleone? I’m not depriving you of its use. 


Mr. Monteleone: I’ll get to that (looking through 
Deposition). Do vou recall, Mr. Frazzini, your prior 
testimony where I called your attention to part of 
your Deposition in which vou stated that the only 
time you had any controversy with Basich Brothers 
was on this particular occasion, well, no I’]] with- 
draw that Cooking through Deposition). No, here 
we are. Reading from page 9: this is vour answer 
to a question was this: ‘‘I think there was one out- 
standing case on the job that we had trouble with 
Basich with in this manner, that originally in the 
original contract there was a provision under which 
we rented the gravel plant belonging to Basich but 
after the plant was on the job and had been set up 
as a stand-by for Basich we were then told to use it, 
that we had to hire his plant foreman whose names 
was Paul something—I can’t think of it at this mo- 
ment, although I could get that—and one day when 
we had given him orders to shut that particular 
plant down and lay the men off he did not do so, 
but rather he went to Basich’s Superintendent Ko- 
vick for his orders and kept those men on our pay- 
rolls against our will but other than that one inei- 
dent we were able to hire and fire the employees on 
the job.’’ Did you so testify? 

A IL Cluck 
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Q. Now, were vou referring in this Denosition 
to this particular incident we are now discussing ? 

A. I was not. 

Q. Well, what other time did Kovick give any 
orders to your men not to work? 

A. I did not say that he ever gave any other 
orders to our men. 

Q. Did he ever give any such orders that you 
know of? 

A. Are you referring in substance to this situa- 
tion whether we ever had any trouble with Basich 
as concerning labor or over any phase of the job, 
may I clarify that? 

Q. I’m confining myself to the particular labor 
incident you had referred to in your Deposition 
when you stated that: ‘‘one day we had given or- 
ders to this man Paul to shut down the plant and 
lay the men off and he did not do so,’’ I want to 
know what particular incident you are referring to 
in this Deposition. 

A. In which Deposition, this one? 

Q. In the Deposition that was given sometime 
ago that I previously called to your attention in the 
case pending in the District Court of Arizona. 

A. Mr. Monteleone, I do not wish to appear ar- 
gumentative, but that record speaks for itself and 
points out the incident described therein (indiecat- 
ing Deposition). Does that answer it? 

Q. No, it doesn’t. I want to know what particu- 
lar incident you were referring to in this Deposition 
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that was given by you on December 31, 1946, when 
you referred to the fact that one day when you had 
given orders to shut down that particular plant and 
lay the men off Palu did not do so. What incident 
were you referring to then? 

A. The one therein described where I ordered 
Mr. Albino to lay his crew off until Monday morning 
and in which he did not follow my orders but fol- 
lowed Mr. Kovick’s orders. 

Q. Well, that’s the same incident ‘ie you're 
testifying to now, that I have been calling your at- 
tention to, which was on May 19, 1945. 

A. TI presume it was. 

Q. Well, I’m not asking whether you presume 
or not, I’m asking whether or not it is a fact. 

A. Tassume it to be a fact because I didn’t have 
the incident associated with any particular date, but 
if you say that’s the date, I’ll say that it is true. 

Q. All right. Now, how many times did you see 
Mr. Bray from the Glens Falls Indemnity Company 
at the job while you were operating ? 

A. I would assume that you mean how many vis- 
its, on the different visits to Tucson, did I see him? 
Would that be correct? 

Q. Yes. : 

A. I don’t know, but I believe about three, it 
could have been four, but I think just three. 

Q. Did you ever write any report to the Glens 
Falls Indemnity Company while you were operat- 
ing?  . A. What kind of a report? 
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Q@. I mean any kind of a report or letter. 

A. Icouldn’t say whether I did or didn’t because 
there are none that come to my mind. but, had they 
asked for any information I would have supplied it. 

@. But each time that Mr. Bray called at your 
office did you explain to him all of your reports, 
showing payrolls, tools, and purchase of equipment 
and the amount of production? 

A. No, we did not. He would only ask for cer- 
tain facts or records and we were glad to show him 
whatever we had on them. 

Q. Well, are those records—did they refer to 
your payroll? 

A. I believe that he, from visit to visit, would 
want to know approximately what total payment or 
payroll had been expended on the job in order“to de- 
termine our standing. | 

Q. I see. And you always gave him reports of 
what records you had of your goer, isn’t that 
true? A. I think so. oe 

Q. Did you have any distinct — of ‘the 
matter ? A. Not that I remember, no. | 

Q. Did you ever add to or bring in any additional 
equipment after the pioneer plant, in reference to 
your operation, before dismantling your plant and 
leaving the job? 

A. You mean after Basich Brothers brought the 
pioneer in did we bring in additional equipment ? 

®. Yes. 

A. No, not to my knowledge, unless it was some 
local rented units. 
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Q. Did you ever—in your opinion the local 
rented equipment was necessary in your operations? 

A. Yes, it was. 

Q. And the rental was, in your opinion, reason- 
able rental? 

Mr. McCall: I object as calling for a conclusion 
because the rental has not been provided this wit- 
ness, as charged by Basich. 

Witness Frazzini: In some instances we did not 
even ask for a rental rate because we were familiar 
with all O.P.A. regulations and knew they could be 
confined with that rate at all times. 

Mr. Monteleone: You knew that all the rents 
were confined within that limit, don’t you? 

A. I don’t know because I have never been billed 
with a full list of rentals from Basich. 

Q. But as far as your investigation is concerned, 
you know of nothing to the contrary, 1s that right ? 

A. That is right. 

Q. Did you ever make any request from Basich 
Brothers for a statement? 

A. I never remember of having made one. 

Q. They never refused you one, either, did they? 

A. They did not to my knowledge. 

Q. Now, did you ever discuss, during your opera- 
tion, the matter of renting a plant owned by 
P.1).0.C.? And when was that matter first dis- 
cussed. 

A. The exact date or even the approximate date 
I don’t remember but the subject was brought up to 
us by Mr. Kovick. 
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Q. Did vou ever discuss the matter with Mr. 
Bray while he was in there? 

A. Yes, I did. 

Q. And when was it discussed with Mr. Bray? 

A. During one of his visits in fact I believe it 
was the one in which Mr. Baloo was present. 

Q. That’s the engineer? A. Yes. 

Q. And did Mr. Baloo and Mr. Bray go over to 
see that plant? 

A. I don’t know if they did or not. 

Q. Did you tell them where the plant was? 

A. I don’t remember of their asking about it at 
all, although I very easily could have. 

Q. What was the nature of the discussion he- 
tween you and Mr. Bray and Mr. Baloo with refer- 
ence to this P.O.D.C. plant? 

A. I wouldn’t remember exactly but I believe we 
discussed the amount of rental on the plant and its 
availability and what it could produce in relation 
to our operation, and—— 

Q. And did you tell Mr. Bray and Mr. Baloo 
then that the plant was available? 

A. I believe I did. 

@. And did you tell them that it could be used in 
connection with your operation? 

A. I am sure that if I told them that it was 
available that that covered it, yes. 

Q. Did you ever discuss the matter with any rep- 
resentative of the P.D.O.C.? 

A. No, I did not. 
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Q. Do you know a Mr. Earle? Aes: 
Q. And who is he? 
A. TI believe he is the vice-president of P.D.O.C. 
but if not he is the highest official in Arizona. 
@. Did you ever diseuss the plant with Mr. 


Earle? Ae Ladi enot. 
Q. Were you ever present when that matter was 
presented to Mr. Earle? A. I was not. 


@. And did you ever discuss the matter with Mr. 
Bray at any subsequent time? In the procuring of 
that plant? 

A. That I cannot say, although I would think 
that I probably did. 

Q. And did you ever discuss it with Mr. Basich? 

edd: 

Q. And on how many occasions? 

A. Oh, I would think possibly three occasions. 

@. And were you present at any time when Mr. 
Basich and Mr. Bray and yourself were present in 
the matter of procuring the P.D.O.C. plant, when 
that matter was discussed ? A. Yes. 

Q. And how many different occasions? 

A. Only one to my knowledge. 

Q. And when was that? 

A. That was on one of Mr. Bray’s visits in which 
we sat around and discussed the plant. 

Q. You and Mr. Bray? 

A. No, between myself and Mr. Duque and Mr. 
Basich. I think Mr. Kovick was also present. 
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Q. And did Mr. Bray make any comment in con- 
nection with the matter? 

A. Not that I recall. 

Q. Did you at any time make any comment? 

A. No, not in regard to a decision. He discussed 
the rental rates with us and asked us if they seemed 
fair and so forth and so on. 

Q. What did you say? 

A. Insofar as the rental rates were concerned we 
thought that it was quite high. 

Q. Well, what did he say further? 

A. Mr. Bray or myself? 

Q. You or Mr. Bray. 

A. Well, I don’t remember of going into that 
with Mr. Bray. 

Q. While Mr. Bray was there and Mr. Basich, 
did you state that Duque and Frazzini would make 
arrangements to rent a plant? A. I did not. 

Q. At any time? A. I never did. 

Q. You remember that the plant was moved in 
near your job, do you not? A. Ido. 

Q. How far was that plant moved in from your 
particular operation? 

A. Oh, my guess would be about 750 feet, some- 
thing like that. 

Q. Do you know when that plant was moved in? 

A. Yes, roughly—it was moved in about the first 
of June and they were partially erected until it 
started operating. 

Q. Do you know when it started its operations ? 
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A. It was either the 7th or 8th of June, I think. J 


Q. That was about the time that yon were dis- 
mantling your plant, is that not true? 

A. That’s not correct. We did not start disman- 
tling until after that operation had commenced. 

Q. I see. Now, how much were you producing 
from—we’ll say the middle of May until this 
P.D.O.C. plant started its operation about the 7, or 
8th of June, 1945? 

A. During that particular period we had had 
a breakdown and our production was quite low. 

Q. Well, when you say quite low, what do you 
mean ? 

A. I mean that it was, well, below an average of 
800 cubie yards a day, I believe. 

Q. Do you recall receiving a copy of a letter—by 
the way, during this period of time while your pro- 
duction was very low, did you have any discussion 
with Mr. Woolums, the resident engineer ? 

A. No. 

Q. Or any of the inspectors, the Government in- 
spectors ? 

A. I often discussed various things with the in- 
spectors. 

Q. Do you reeall receiving from Basich Broth- 
ers a copy of a letter which they had received from 
the Government engineer in charge, do you recall 
that? aed: 

Q. Now, in that letter do you recall this state- 
ment, and the letter has been introduced in evi- 
dence 
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Mr. McCall: As what Exhibit? 

Mr. Monteleone: I don’t recall, but it’s one of 
the Exhibits. It’s a copy of the letter from B. C. 
Woolums, Resident Engineer, to Basich Brothers 
Construction Company, dated June 7, 1945, and it’s 
a copy of a letter which was enclosed in a letter from 
Basich Brothers Construction Company to Duque 
and Frazzini and the Glens Falls Indemnity Com- 
pany, dated June 8, 1945, which said letter is an 
Exhibit in our case. 

Mr. McCall: Well, was this letter sent to the 
Witness? 

Mr. Monteleone: Yes, a copy was sent to this 
Witness. It was enclosed in copy, to Duque and 
Frazzini and the Glens Falls Indemnity Company, 
dated June 8, 1945, in which it was stated as fol- 
lows: ‘‘That the Government is vitally interested 
in this reduction as evidenced by a letter which we 
received from the War Department, dated June 7, 
1945, a copy of which is herewith enclosed,’’ do you 
recall a copy of that letter from the Government 
being enclosed by Mr. Basich? 

A. I think I do. 

Q. Now, in that letter, Mr. Woolums to Basich 
Brothers, dated June 7, 1945, which states as fol- 
lows: ‘This office has observed closely the produc- 
tion of gravel base course, mineral aggregate, and 
concrete material since these operations were begun. 
At the present time the heart of the material pit has 
been worked out and it now takes more effort and 
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more time to produce good material of which there 
is still an abundance at this particular location. As 
stated by this office in letter of February 19, 1945, 
this office is of the opinion a shovel should have 
been used in this pit. Due to the mixing of the ma- 
terials which would be accomplished by the use of 
a shovel, a far better grade of material would be 
obtained in your base course. Your subcontractors, 
however, elected to use carry-alls. This has resulted 
in production of gravel base course which has alter- 
nated from fine to coarse, causing a certain amount 
of delay in mixing and handling of the material on 
the grade. The following figures are cited to direct 
attention to the uneven production of base course 
material: May 27th—475 cubic yards; May 28th— 
605 cubic yards; May 29—980 eubie yards; May 30th 
—610 cubic yards; May 31st—750 cubic yards; June 
Ist—0 cubic vards; June 2nd—no record; June 3rd 
—0 cubic yards; June 4th—0 cubic yards; and June 
oth—400 cubic vards. At the present time there is 
practically no material on hand to lay the remain- 
ing plant mix on the job. In regard to your con- 
crete work the following figures are cited: May 
olst—mixer shut down 30 minutes due to badly 
eraded material. This necessitated changing of the 
mix from a 3-inch maximum to a 114-inch maximum 
to finish the concrete pour on this day; June 1st— 
badly graded aggregate again encountered; June 
2nd—shut down at 11:00 A.M. due to no aggregate 
in stock pile; June 4th—changed back to 3-inch 
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maximum nux; June 6th—stopped pour at 2:30 
P.M. due to no aggregate in stock pile. Your sand 
screening plant ran steadily from May 1 to May Jo 
and then shut down until June Ist; on June Ist it 
was started again and ran until 12:00 noon on June 
2nd when it again broke down; started again June 
6th at noon, and at the present time is being fed very 
slowly. Your stock pile consists of approximately 
200 yards of sand.’’ Now are those facts true as 
stated by Mr. Woolums in this letter? 

A. I ean’t say without checking. 

Q. Now, it was after the shut down of your plant, 
after the lack of sufficient material being produced 
by you that Basich brought or installed this 
e-DO-C. plant, isn't that irue? 

A. That I couldn't say. 

Q. Now, that operation of Basich Brothers 
P.D.O.C. plant did not in any manner interfere 
with your own operation? A. It did not. 

Q. Yes? 

A. Only that it was taking away material that 
we were supposed to produce under our contract. 

Q. Then you weren’t producing the required ma- 
terial under your contract, were you? 

A. No, we were not. 

Q. Did you make any arrangement up to the time 
that Basich Brothers moved in this P.D.O.C. plant 
to add additional equipment to produce this mate- 
rial? 

A. Not in the latter part of the job. 
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Q. Did you make any arrangements for any 
other plant to do so? A. We did not. 
@. «And that was the reason you closed down 
your job, isn’t it? A. Yes, that iig@iie: 
My. Monteleone: That is all. 
Mi. McCall: It is now 4:25. Why don’t we have 
a short recess while I consult with my associate 
attorney. We might have some questions. 
Mr. Goldwater: You have no objection to that, 
Mr. Monteleone ? 
Mr. Monteleone: You will have to consult this 
little lady (indicating reporter). 
(At this point a recess was taken.) 


After Recess 


Mr. Monteleone: I, pardon men, I have just one 
or two more questions. @. Now, as I understand 
from your testimony, your payrolls while you were 
operating were prepared under your supervision. 
You kept records of it and then they were given to 
Basich Brothers Office to be actually paid, is that 
CoMrect? 

Witness Frazzini: A. I believe so. I didn’t 
actually do that personally. 

@. But it was under your supervision ? 

A. I would say it was. 

@. Jn the ordinary course of your business ? 

A. Yes. 

@. And they were all correct entries made in 
your payroll, is that correct? 

A. I presume so. 
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Mr. McCall: Just a second, what was that 
question ? 
(Question and Answer read by reporter.) 


Mr. Monteleone: @. Now, you know of no 
error having been made? 

Mr. McCali: What are you talking about? 

Mr. Monteleone: The payroll of all the men in 
connection with his operation. 

Mr. Goldwater: You mean the sheet submitted 
by Duque and Frazzini? 

Mr. Monteleone (nodding head): To Basich 
Brothers and that would inelnde your payroll for 
the operation of your pioneer crusher plant. Isn’t 
that true? 

Witness Frazzini: Well, it has been brought up 
several times today and reiterated, and 1 am under 
the impression that those time cards and that pay- 
roll were directly turned into Basich Brothers by 
Mr. Paul Albino, although I’m not certain. 

Q@. And you made arrangements with Basich 
Brothers to rent that pioneer plant without any 
operators at 10c a cubic yard. 

A. The rate is correct, but there was a condition 
of rental that we must take his operators. 

@. But you were on the—you were to pay for 
the operators, isn’t that true? 

A. That is correct. 

@. You can’t state whether or not the payroll 
in connection with the operation of the pioneer 
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crusher was under your supervision—prepared by 
you or not? AL cane 

@. The men that were used in operating the 
crusher were necessary to economically operate thatt 
pioneer crusher, isn’t that true? | 

A. They were. 

Q. Now, in your contract with Basich Brothers, 
have they required you to pay workmen’s compen- 
sation and if not, Basich would pay it, is that cor- 
rect? Did you yourself pay it? 

We did not. 

That was paid by Basich Brothers 2? 
I presume it was. 

And charged against you? 

I don’t know. 


ago ae 


Now, during your operations, you rented, in 
addition to the pioneer plant certain other equip- 
ment from Basich Brothers, didn’t you? 

What are you thinking of specifically ? 
Well, did you rent any bull dozers? 

Yes, occasionally we rented one. 

Did you ever rent a tractor from him? 

I believe so. 

Did you ever rent any trucks, semi-trucks 
from him? 


O>-Op>b 


A. I believe we rented trucks that were under 
lease to him at certain periods, yes. 

@. Did you ever rent any welding trucks from 
him ? A. Not to my knowledge. 

Q. Did you ever rent a Northwestern shovel 
from him ? 
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A. I don’t believe so. I’m almost positive that 
we did not. 

Q. You didn’t rent a shovel during the month 
of March from him? 

A. I’m positive that we did not unless it would 
be for just a few hours, two hours or so. 

@. That’s what I mean. 

A. Two hours or four hours, something like that, 
yes. 

Q. Did you vent a truck crane from him during 
the month of May? A. I believe we did, ves. 

Q. And were they fully operated? 

A. Virtually anything we rented from Basich 
Brothers was fully operated. 

Q. And you discussed the terms with Mr. Ba- 
sich at the time you rented them? 

A. No, I don’t believe I did, but I assumed that 
they would be within the O.P.A. price. 

Q. And was this equipment necessary in connec- 
tion with the economic operation was it not? 

A. Yes. 

Q. Do you recall renting a Simon screen from 
Mr. Basich during the month of March? 

A. That screen—let’s see. That screen was 
brought in by Basich Brothers from Los Angeles 
although right now I don’t recall any agreement to 
pay rental on it. I assumed it was part of the pio- 
neer plant that he was to furnish. 

Q. Did you discuss the matter with him at the 
time ? A. I believe we did. 
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Q. How about a conveyor—did you rent one 
from him? 

A. I’m hazy on that for the reason Mr. Basich} 
brought a number of extra conveyors along with the} 
pioneer plant into Tucson which I assumed were! 
to be part of the plant and if rental was charged | 
on those, I’m not acquainted with it. 

Q. How about a generator. Did you rent a gen- 
erator from him? 

A. Yes, he brought in two generators from Los 
Angeles and now there is another thing I don’t 
know if we were supposed to pay a separate rental 
on those or not. 

@. They were necessary in connection with your 
operation ? A. They were, yes. 

Q. How about a bunker from him? 

A. Well, there again I could not say. The only 
bunker I remember of renting were directly from 
P.D.O.C. although Basich sent extra bunkers in 
with the pioneer crushing plant. 

Q. They were used by you? 

A. Yes, they were used in connection with our 
operation. 

Q. And they were necessary ? 

A. They were, yes. 

Q. Now, did you rent certain equipment through 
Basich Brothers that were owned by J. J. North 
and son ? A. Yes, some trucks. 


Q. Dump trucks? A. That is correct. 
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Q. And they were used in your operation, were 
they not? A, ney were. 

Q. You never paid J. J. North for that did you? 

A. I’m under the impression that we paid Mr. 
North for some trucking at the very end of the job, 
but I can’t remember specifically what amount it 
was for, for it seems to me like most of the rentals, 
if we had any from North, would have been charged 
to Basich. 

Q. Did you ask Basich to get you certain trucks 
from North? A. Yes, we did. 

Q. You told Basich that you needed those trucks 
in connection with your operation didn’t you? 

A. We didn’t discuss that, but we asked him for 
trucks from North, yes. 

@. And you told Basich that you would pay for 
the renting of them, didn’t you? 

A. No, we didn’t tell him we’d pay him, but 
we assumed that we would. 

@. In other words, it was In connection with 
your own operation that these trucks were used ? 

pee Dhatais right. 

Q@. And as far as the rental is concerned, they 
were within the O.P.A. regulations, were they not? 
A. Well, we have never been billed for them. 

Q@. But as far as vou know—did you discuss 
what the terms of those rentals were? 

A. No, we had heard indirectly that those trucks 
were being rented at the full O.P.A. scale and we 
assumed that any payment would be that way. 
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asked that guestion and any statement that they 
assumed, that Basich Brothers assumed any obliga- 
tions outside of what they were required to assume 
under their contract with Duque and Frazzini, 
would be a conclusion on the part of this Witness. 
For that reason, I object to the question. 

Witness Frazzini: That particular agreement 
was made with Mr. Nick Basich in Los Angeles at 
the time the contract negotiations were on, and the 
understanding was, that as soon as those men ar- 
rived on the job to erect the plants he would pay 
their wages. 

Q. What men do you have reference to when 
you say ‘‘as they would arrive on the job.” 

A. ‘Those were my men, the men that we brought 
in from California or Nevada to work on that 
project. 

@. And when did they arrive on the job? 

A. I believe about the same time we did. We 
probably started work about the 11th of February. 

@. And was Mr. George Kovick superintendent 
for the pioneer on the job at that time? 

A. He was not. 

@. When did he come on the job? 

A. He came several days later, I think, from 
Los Angeles where I had seen him during the con- 
tract negotiations. 

Q. Then after you went on the job, on or about 
February 11, 1945, did you carry any of the men 
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on your own payroll, or furnish materials or sup- 
plies in connection with the sub-contract work? 
A. We did not. 


Q. Did you carry any insurance compensation, 
public liability, or other insurances on the men who 
were working in the pit on the sub-contract work ? 

A. We did not. 

@. Well, who did carry the msurance? 

Mr. Monteleone: If he knows. 


Witness Frazzini: I do not know. 
Mr. Monteleone: Now, wait a minute. I object 
to the question, if the witness does not know—— 
Witness Frazzini: I do not know, but I as- 
sume 
Mr. Monteleone: I object to what the Witness 
assumes. I know, Mi. Frazzini, you are anxious to 


get as much as you can into the record, and that 
you are anxious to build up the defense in this 


ese 

Mr. Frazzini: Please contain yourself, Mr. 
Monteleone. 

Mr. Monteleone: You know very well that what 
you may assume Is not competent in testimony. You 
have had enough experience in litigation to know 
that. 

Witness Frazzini: I have not, and I did not 
know that, frankly. 

Mr. Monteleone: Well, then you didn’t let me 
complete my objection 
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Mr. Goldwater: Well, can’t the Witness answer 
the question, subject to your objection and let the 
Court decide the objection ? 

Mr. Monteleone: The Witness can go ahead and 
answer. 

Mr. McCall: Q. Mr. Monteleone, as attorney 
for the Defendants in this case, which is the Glens 
Falls Indemnity Company, Ill ask the Witness and 
his counsel to give you all the time in the world 
you want to object to any question I have asked. 

Mr. Monteleone: I want to put in an objection. 
The witness can go on and answer it with the 
understanding that I’m reserving the right to make 
a motion to strike out any of his answers at the 
proper time. 

Mr. McCall: Q. Then you did not carry any of 
the men on the sub-contract working on your pay- 
roll from the time the work started until the end, 
is that right? 

Witness Frazzini: That is right. 

@. And did you report to the Government in 
connection with any withholding tax reports? 

A. We did not. 

Q. Now, did you request anybody, individuals, 
or corporations to make these payments in your 
behalf ? A. We did not. 

Q. Did you—did anyone voluntarily state to 
you that he would pay all of your labor and equip- 
ment charges and msurance? 

A. Mr. Nick Basich told me at the Los Angeles 
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office when we were making up this contract that 
he would carry the payrolls and as far as accident 
insurance; I do not remember his mentioning any 
materials at that time. 

Q. Well, we'll go back to the 11th day of Feb- 
ruary, 1945, when you went on the job and started 
to install equipment, Is that what you started doing, 
at that time? A. Yes. 

Q. Was there anything said that day between 
you and Mr. Basich or you and Mr. Kovick with 
reference to who was going to pay the bills for 
labor ? 

A. No, Mr. Basich wasn’t present at that time 
and I don’t believe Mr. Kovick was present at that 
time, but I never had any subsequent discussions 
after talking with Mr. Basich in Los Angeles about 
it. He just automatically began paying them. 

Q. Then did you start producing material on 
or before the 19th day of February, 1945? 

A. We did not. 

Q. And what date did you start to produce ma- 
terial, if you recall. 

A. J don’t remember the exact date, but I’ be- 
lieve it was about the 25th of February. 

Q. Then after you started producing material, 
when did you first start to stock pile the material 
mined ? A. From the first day. 

Q. And who selected the place where you would 
stock pile? 
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A. Well, Mr. Kovick selected that spot. I had 
selected one down at the large nit near our plant and 
he selected one up on the barge toward his plant, and 
said that he wanted the stock pile there, which we 
did not want to do because we could stock pile at 
the site chosen by us, we figured with one truck, 
whereas the site chosen by him would require two 
to three trucks. Fiventuallv I acceded to his de- 
mand in order not to break with him. 

Q. Then after the date that Mr. Kovick selected 
the place where you should stock pile, did he give 
any directions to you and your men after that date 
and prior to May 19th, mentioned here today ? 

A. Well, he often told us that he thought we 
should dig in a certain place in the pit to obtain 
better material or that we should erect a certain 
part of a plant a certain way, but that would be all. 

Q. Now, under the examination by the attorney 
for the plaintiff you stated in effect that you wanted 
to shut down or gave orders to shut down on May 
19th so that you could use the shovel or other equip- 
ment to explore for better material ? A. Yes. 

@. And did you find the better material ? 

A. Yes, we did. 

Q. And how far was that from where you were 
operating at the time you requested the shut down ? 

A. I would guess from the limits of one of the 
pits we were working in, that it would be 250 or 
300 feet away, possibly. 

Q. And did you bring that to the attention of 
Mr. Kovick ? 
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A. No, I believe Mr. Kovick came over while 
we were doing the work, trying to locate it, and 
saw us doing it. But we went ovei there as we 
understood the whole ranch was under lease for 
that purpose. 

Q. Well, did you stay over then even after you 
found this better material ? A. No. 

Q. Well, then if you did not stay over there to 
produce material, why didn’t you? 

Mr. Monteleone: I object as to what his reasons 
were—lhis conclusion. You may go ahead and an- 
swer. 

Mr. McCall: Well, strike the question then, be- 
cause it’s not as definite as it could be. I’ll ask you 
if anyone told you not to move over there to produce 
material. 

Witness Frazzini: Yes. 

Q. You say someone did tell you not to move over 
there. Who was it? 

A. Mr. Kovick and Mr. Woolums. 

@. And what time was this with reference to 
May 19, 1945, when they countermanded your order? 

Mr. Monteleone: Just a moment, there is no tes- 
timony that there was any order countermanded. 

Witness Frazzini: You’re well aware that there 
was, Mr. Monteleone. 

Mr. Monteleone: I’m not arguing with you, Mr. 
Frazzini, I’m merely putting in an objection. 

Mr. McCall: Go ahead with the answer. 

Mr. Frazzini: What was that question again? 


(Question read by reporter. ) 


850 Glens Falls Indemmuty Co. vs. 


Plaintiff’s Exhibit No. 24—(Continued ) 
(Deposition of Carson Frazzini.) 

Witness Frazzini: I believe it was afterwards. 

Q. And how long after May 19th? 

A. It was either—I don’t recall if it was that 
same day or the next day. It could have been that 
it was within several days of that time because we 
were prepared—as soon as we discovered that strata 
of gravel, to go in there and feed it into the plant, 
when they told us not to. 

@. When vou say ‘“‘they.’’ who do you refer to? 

A. To Mr. Kovick and Mr. Woolums. 

@. Then sometime after June 1. You testified 
here this morning that you wrote a letter to the 
plaintiff here stating that if he insisted on produe- 
ing material that you were going to leave the job 
or words to that effect? What day did you leave 
that pit? 

A. What pit are you referring to? 

A. Where the gravel or aggregates were pro- 
duced. 

A. I believe we suspended operations, as near as 
I can remember, on the 8th and we were busy for 
a week or ten days after the 8th or after the 9th or 
10th, somewhere in there, we were busy let’s say a 
week, dismantling those plants. 

Q. What plants do you refer to? 

A. Iam referring to the crushing and screening 
plant, an A.B.C. plant and a sand plant that we had 
erected and a portion of a scaling plant that had 
been incorporated into the Basich Brothers pioneer 
plant. We erected as muchvof that as they would 
let us. : 
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Q. And what other machinery was in operation 
at that time producing material ? 

A. During the time we were dismantling these 
plants? 

Q. Just before you started to disassemble your 
plants. 

A. Do you refer to right after June 9, when 
we wrote Mr. Basich of Basich Brothers a letter? 

Q. That is right, yes. 

A. At that time they had brought in a plant, an- 
other pioneer plant. Incidentally, belonging to the 
P.D.O.C. Construction Company and had erected 
and began production with that in a pit about—oh, 
just roughly 750 feet from your crushing and screen- 
ing plant and that plant that I’m referring to is 
the one in which we were referring to that we wrote 
Mr. Basich the letter saying that he was producing 
materials that were to be produced under our con- 
tract and that unless he suspended operations that 
we would do so. | 

@. Did he ask you too, for your permission to 
fu in this P..0.C, plant? A. He did not. 

Q. And did you know he was going to put it in 
before he did put it in? | 

A. We observed him installing the plete if 
that’s what you mean? 

Q. And was the material that he started pro- 
ducing with that plant the same material that was 
mentioned in your subcontract? 

A. Yes, it was. 
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Q. Then after you wrote him the letter, did he 
cease operating the P.D.O.C. plant? 

A. No, he did not. 

Q. Then at the pioneer plant—was the pioneer 
plant and the P.D.O.C. plant in operation when 
vou wrote the letter? 

A. I-—yes, I believe they both were, as far as I 
can remember. 

Q. And did both of those plants continue to 
operate? eee. tirey cid 

). And when you left the pit was there any in- 
terruption that you know of, in the production of 
the material ? 

A. Insofar as those two plants were concerned ? 

Q. Yes. 

A. No, I don’t believe that there was. They 
were both producing, if that’s what you mean. 

Q. And did Mr. Albino stay on operating at the 
pioneer plant? A. Yes, he did. 

Q. Did any of the employees or the employees 
operating the pioneer plant stop work when you 
left the pit that you know of? 

A. Not that I know of. I believe they all 
stayed on. 

Mr. Monteleone: I move that that be stricken 
out, what he believes, if he doesn’t know of his own 
knowledge. 

Mr. McCall: Q. Tell me, Mr. Frazzini, what 
was Mr. Kovick doing in the pit from the time he 
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first came on there about February 11th, and there- 
after until you left them? 

Witness Frazzini: A. Well, he had a number of 
different things that he did. Early in the month of 
February from the 11th on, until the time we actu- 
ally began production he didn’t have much work 
going at the time in the Field and he was quite 
often at the pit and he helped us in every way pos- 
sible, I guess, to get our plant running and then 
shortly after we arrived in Tueson the pioneer 
erushing plant was brought in by Basich and he 
was very often around there instructing Mr. Al- 
bino as to how to set it up and he was checking ma- 
terials that is to see where the best materials might 
be obtained in the pit and J think that would pretty 
well take in his activities. 

Q. Did the foreman of Basich Brothers Con- 
struction Company ever send you a bill covering 
the compensations and other insurances on the job? 

A. No, not to my knowledge. 

@. Did Basich Brothers Construction Cem- 
pany, the plaintiff here, ever give you a bill cover- 
ing the labor that they charged to you on the job? 

A. I think not. 

Q. I'll hand you what purports to be a bill of 
particulars furnished to the Defendant the Glens 
Falls Indemnity Company by the Plaintiff, and ask 
vou if the Plaintiff here ever gave you a copy of 
that bill of particulars? 

(Hands to witness.) 

A. No, they did not. 
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Q. Then on the equipment which has been re- 
ferred to here as being rented for you by Basich 
Brothers Construction Company. Did you have a | 
written contract with them for the equipment that | 
you asked them to rent? | 

A. Do you mean with Basich Brothers? 

®. Yes. A. No, we did not. 

Q. Did you have a contract with anybody for the 
equipment that Basich Brothers Construction Com- 
pany furnished on the job? 

A. Off hand I do not recall any such agreement. 

@. Go ahead. 

A. (Continuing): Although it would have been 
possible. 

Mr. Monteleone: Mr. Frazzini, kindly don’t go 
into a matter that might be possible, just encumbers 
the record. It’s not material in this matter. I have 
no objection to your going into detail but I know 
vou’re anxious to cover as much ground as you ¢an, 
but you have answered the question all right. 

Witness Frazzini: As you have said _ several 
times, My. Monteleone. 

Mr. McCall: Q. Then, I’ll ask you what was the 
procedure when you rented equipment from Basich 
Brothers or equipment belonging to Basich Broth- 
ers was used on the subcontract jobs? I’m refer- 
ring to the pit. 

Mr. Monteleone: Will you read that question 
back, please? 


(Question read by reporter.) 


-_ 
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Mr. Monteleone: Is that a general question or a 
specific question as to the particular items, Mr. Mc- 
Call? 

Mr. McCall: Just a general question as to all the 
equipment which Basich Brothers has charged 
against Duque and Frazzini, which of course he has 
no knowledge of at this time. 


Mr. Monteleone: I’m going to object to the ques- 
tion as being too general. But let the witness go 
on ahead and answer it. 

Witness Frazzini: A. There would he several 
different conditions that prevailed for instance on 
certain equipment we rented from Basich that was 
fully furnished, the procedure there would be that 
they brought their time cards over to be signed and 
that was rented on what is known as a fully oper- 
ated basis; and then on the pioneer crushing’ plant, 
which was the biggest item we had rented, we had 
no written contract on it except a letter that Basich 
Brothers sent us stating the rental terms and that 
was just on a basis that would be determined by 
eventual vardage or tonnage and then we had equip- 
ment rented from—for instance, from P.D.O.C. con- 
struction company, some which was on a bare rental 
basis that was procured for us by Basich and then 
on fully furnished basis, that I would classify as 
having been procured for us by Basich because they 
were using the equipment too and those are prettv 
generally the conditions that we used them under. 
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Q. Well, did vou also give to Basich Brothers. 
some memorandum in writing to show that you re- 
ceived equipment which you ordered? 

A. No, we did not. The only thing in writing on 
that would be that on Basich Brothers units that 
were fully operated. They usually brought their 
time cards over for signature and that’s also true 
with P.D.O.C. equipment; but anything rented on 
a bare rental basis without the operator on a 
monthly basis nothing was ever signed on that to 
my knowledge. 

Q. But on all equipment fully rented, operated, 
you signed a card or statement to the effect that you 
received it, is that mght? 

A. Well, I believe we signed their daily time 
card on those units, that’s for Basich and P.D.O.C. 

Q. Now, we refer to schedule 39, the bill of par- 
ticulars, which refers to item 11 in the subcontract, 
just a moment, it’s not item 11 in the subcontract, 
it’s article 23, item 11 in the subcontract, on page 6 
which says: ‘‘measurement to be computed on truck 
water level.’’ Do you remember that item? 

A. I remember one item of crusher run that was 
to be computed on that basis but just off hand I 
don’t recall the technical names unless you refresh 
my memory on it. 

Q. Well, 1’ show you the schedule 39 in this 
bill of particulars, copy of which counsel has before 
him, and ask you if you had any contract or agree- 
ment with Basich Brothers after the signing of your 
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subcontract to calculate that material otherwise than 
is stated in the subcontract? 

A. No, not to my knowledge. 

Q. You will note the subcontract calls for 40¢ a 
eubic yard and the material has been added up in 
square yards and then reduced to cubie yards. Do 
you know on what basis, for what reason that was 
done ? A. No, I don’t. 

Q. Then the auditor who went into the books, 
found, according to the record, a card of John 
Brown on March 17, 1945, showing 844 hours’ over- 
time, all the same day and the payroll sheet shows 
that he worked 11 hours and he was paid for 11 
hours. Do you know why this discrepancy came in 
there ? A. Neo, I don’t. 

@. If there is any discrepancy in the time men- 
tioned on the cards signed by the employees and the 
amount that they were paid, do you know why this 
came about or how it could have come about? 

Pee iO L don 4, 

Q. There was something said here about Basich 
Brothers taking a power plant off a crusher and my 
notes are not clear on that. Could you tell us if 
the plaintiff here took a power plant off of a crusher 
without your consent? 

A. Yes, I presume you are referring to the 
P.D.O.C. power plant which was rented for us by 
Basich Brothers and which they took away from 
our crushing and sereening plant, known as the 
A.B.C. plant, without our permission during one 
of our breakdowns, and took that over to power the 
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Q. After Basich Brothers Construction Com- 
pany installed the P.D.O.C. plant you mentioned a 


few moments ago and started preducing material 


covered by your subcontract, did you have any dis- 
eussion with either Kovick the general superintend- 
ent, or with Basich? 

A. You mean—I do not remember of any discus- 
sion pertaining to that plant. 

Q. Then the only thing you did was to write 
them a letter telling them that you were ‘pulling off 
if they did not stop producing? 

A. Yes, that occurred, and that plant was men- 
tioned in that letter. 

Q. Now, you stated a while ago that you gave 
certain time cards to Mr. Bray. Could you tell us 
how many time ecards you turned over to Mr. Bray? 

A. Not in the actual number. J turned over 
every time card to him that we had in connection 
with that job. 

Q@. And did they represent all the employees that 
vou had ever hired on the job? 

A. Insofar as I know they did, yes. 

Q. In other words, each employee had a time 
ecard for cach dav’s work, is that right? 

A. That is correct and they should have been 
complete, although a few may have been lost. 

Q. And the foreman or someone else signed the 
time cards? 

A. ITcouldn’t say that they did or didn’t. In fact, 
IT know they were not always signed, but Mr. Duque 
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and myself tried to make available enough time each 
day to go through the time cards for the previous 
day and be sure that no employee had turned in 
more hours than he actually worked. 

Q. Myr. Frazzini, what became of the informa- 
tion that was contained on those time cards? 

A. Well, it’s still on the time cards. 

Q. What was it used for, if anything. 

A. Well, it was made to make up a weekly pay- 
rol] for the employees for Basich Brothers. 

Q. And was that weekly payroll made up by one 
of your employees or an employee of Basich 
Brothers? 

A. I think Mr. Duque made it up most of the 
time. 

Q. Was it signed by anyone? 

A. I don’t know. I presume Mr. Duque signed 
them. 

Q. You don’t know? A. No, I don’t. 

Q. You didn’t see him take off any information 
from the time cards and transfer it to the weekly 
payroll sheet? 

A. Yes, I often did see him do that. 

Q. And then you would say that any weekly 
payroll sheet taken from the time cards would be 
either signed by your Mr. Duque or one of your 
foremen. 

A. Well, no foreman working for us ever made 
that payroll sheet up and it was mostly made up by 
Mr. Duque and I don’t ever remember of signing one 
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and I don’t know actually that Mr. Duque signed| 
one, but I was presuming that he did. 
Q. Mr. Goldwater is Mr. Frazzini’s counsel and! 
he may wish to ask a few questions. 
Mr. Monteleone: Let the record show that Mr. 
Goldwater is questioning Mr. Duque. 
Witness Frazzini: Mr. Frazzini. 
Mr. Monteleone: Yes, Frazzini. 
(At this point Mr. Goldwater questioned the 
Witness in behalf of Mr. McCall since he was 
not present in an official capacity.) 


Q. (By Mr. Goldwater): Now referring to the 
stock piles, Mr. Frazzini. According to the contract, 
the stock piles were to be re-handled by the party 
of the first part in the contract with Basich Broth- 
ers Construction Company ? 

Witness Frazzini: A. They were handled by 
Basich Brothers, the re-handling of the stock piles 
In any way. 

Q. Did the re-handling of that stock pile in any 
way change the quantity and the quality of the ag- 
gregate or other materials produced by reason of 
that handling? A. Yes, it did. 

Mr. Monteleone: I object to the question for the 
reason that Mr. Duque and Mr. Frazzini have not 
appeared in this action and the matter is a matter of 
ineompetency, irrelevancy, and not material. 

Mr. Goldwater: I think I would rather have Mr. 
McCall ask the questions because I think that it is 
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proper inasmuch as he is representing the Glens 
Falls Indemnity Company and Mr. Frazzini would 
not be under the jurisdiction of the court. It’s just 
as well that the record show Mr. McCall as asking 
the questions. 

Mr. Monteleone: Very well, that may be under- 
stood that the questions will be asked by Mr. McCall 
and I will not take cognizance of the fact that you 
actually asked the question. 

Mr. Goldwater: You were referring to the stock 
piles. Now these stock piles suffered both in quan- 
tity and quality by reason of Basich’s re-handling 
of these stock piles? 

Witness Frazzini: In pushing these stock ‘piles 
within reach of a loading machine to put them into 
bunkers for blending, a large—approximately 22 
ton caterpillar bulldozer made continual trips up 
and down these stock piles grinding this formerly 
clean rock into finer particles, thereby making it 
dirty. Also, the operator mixed up stock piles which 
Was sometimes contemplated at our expense and in 
fact in connection with one of these large piles con- 
taining, by our estimate, 3,000 cubic yards, which 
this bull dozer was walking on and had packed clear 
down and pushed dirt up with it, Mr. Kovick in- 
formed us that the entire stock pile had been con- 
demned, although that was an error on his part. So 
on the whole it was very harmful to our aggregates. 

@. By reason of the re-handling of the stock 
piles you had to re-run material did you? 
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Ww That isieoriedh 

Q. Can you mention the number of occasions on 
which this occurred ? 

A. It didn’t occur very many times. One of the 
worst harms I believe it did was that it continually 
brought to the attention of the U. 8. Engineers that 
the material was not clean by reason of this cater- 


pillar walking on them. 

Q. That would slow down your production to 
some extent, would it not? A. Yes, it did. 

Q. When you first started producing did Basich 
Brothers take the material from the bins of gravel 
embankment material ? 

A. No, they did not. 

Q. You started to stock pile almost immediately ? 

A. We did, as soon as we started production. 

@. At the time you received the letter listing the 
lack of materials on the job as certified to by the 
engineer, did you make a check to determine whether 
there was sufficient material for Basich Brothers? 

Mr. Monteleone: Are you referring to the letter 
of Mr. Woolums, dated June 7, 1945? 

Mr. Goldwater: Was there a previous letter? 

Mr. Frazzimi: No. 

Mi. Monteleone: ‘The answer is no? 

Witness Frazzini: No, that’s not the answer. 
There was not a previous letter to my knowledge. 

Mr. Goldwater: There was no previous letter? 

A. Not to my knowledge. 
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Q. Was there any periodic check taken by you 
in regard to the amount of material produced ? 

A. We kept a daily truck check in order to de- 
termine approximately how much material we were 
producing each day. 

Q. But there wasn’t any weekly check up be- 
tween you and Basich Brothers of all the plants or 
any one plant? A. No, there was not. 

Mr. Goldwater: That is all. 

Mr. McCall: Wait just a second, I want to ask 
—I’m showing the witness what purports to be 
schedule No. 37, if you please, Mr. Monteleone, and 
I'l! call your attention to the item on there of £360.50 
and ask if you know what that is for? 

A. Apparently that’s the return freight ona 
shovel that we had previously rented from the Phoe- 
nix-Tempe Stone Company on its return trip from 
Tucson to Phoenix by Basich Brothers. 

Q. Did you agree to pay that to anyone? 

A. Wedid not. In fact we made a specific agree- 
ment with Mr. Van Dorne, the president of the 
Phoenix-Tempe Stone Company and with Mr. EKo- 
ick of Basich Brothers, that they, Basich Brothers, 
would pay that rental before we released the shovel 
in lieu of which we were going to return the shovel 
directly to Phoenix to the Tempe Stone Cs 
on or about the 10, 11 or 12th of June. 

Q. Then, as I understand it, when you started to 
return the shovel to the Tempe Stone Company at 
Phoenix, Basich Brothers Construction Company 
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Plaintiff’s Exhibit No. 24—(Continned) 
(Deposition of Carson Frazzini.) 
agreed to pay the freight or take it back if you 
turned it over to them? 
A. That’s the exact conditions upon which we 
released the shovel to Basich Brothers. 
Mr. McCall: That is all. 


Redirect Examination 
By Mr. Monteleone: 


@. Now, had that been returned by you to the 
Tempe Stone, you would have had to pay the 
freight, wouldn’t you? 

' Witness Frazzini: A. That is correct. 

Q. Now, you specified that when the contract was 
signed by you and Basich Brothers Construction 
Company, that they would agree to pay your pay- 
roll and insurance, and accordingly you prepared 
weekly payrolls, that were submitted to Basich 
Brothers after you started your operation, is that 
correct ? A. That is correct. 

). And that was the reason, was it not, why you 
incorporated in your contract subdivision 3, of Ar- 
ticle XIV, which provided that Duque and Fraz- 
zini to submit weekly payrolls by Monday night of 
each week, which is closed on Saturday at midnight, 
to Basich Brothers Construction Company. Basich 
Brothers Construction Company to pay labor com- 
pensation insurance public lability property dam- 
age and various insurances, employment, federal 
old age assistance on employees and other insui- 
ance on labor and charge same to Duque and Fraz- 
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Plaintiff’s Exhibit No. 24— (Continued) 
(Deposition of Carson Frazzini.) 

Q. Was there any periodic check taken by you 
in regard to the amount of material produced ? 

A. We kept a daily truck check in order to de- 
termine approximately how much material we were 
producing each day. 

Q. But there wasn’t any weekly check up be- 
tween you and Basich Brothers of all the plants or 
any one plant? A. No, there was not. 

Mr. Goldwater: That is all. 

Mr. McCall: Wait just a second, I want to ask 
—I’m showing the witness what purports to be 
schedule No. 37, if you please, Mr. Monteleone, and 
I'll call your attention to the item on there of $360.50 
and ask if you know what that is for? 

A. Apparently that’s the return freight on a 
shovel that we had previously rented from the Phoe- 
nix-Tempe Stone Company on its return trip from 
Tueson to Phoenix by Basich Brothers. 

Q. Did you agree to pay that to anyone? 

A. We did not. In fact we made a specific agree- 
ment with Mr. Van Dorne, the president of the 
Phoenix-Tempe Stone Company and with Mr. Ko- 
ick of Basich Brothers, that they, Basich Brothers, 
would pay that rental before we released the shovel 
in lieu of which we were going to return the shovel 
directly to Phoenix to the Tempe Stone Company 
on or about the 10, 11 or 12th of June. | 

Q. Then, as I understand it, when you started to 
return the shovel to the Tempe Stone Company at 
Phoenix, Basich Brothers Construction Company 
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Plaintiff's Exhibit No. 24—(Continued) 
(Deposition of Carson Frazzini.) 
agreed to pay the freight or take it back if you 
turned it over to them? 
A. That’s the exact conditions upon which we 
released the shovel to Basich Brothers. 
Mr. McCall: That is all. 


Redirect Examination 
By Mr. Monteleone: 


Q. Now, had that been. returned by you to the 
Tempe Stone, you would have had to pay the 
freight, wouldn’t you? 

Witness Frazzini: A. That is correct. 

Q. Now, you specified that when the contract was 
signed by you and Basich Brothers Construction 
Company, that they would agree to pay your pay- 
roll and insurance, and accordingly you prepared 
weekly payrolls, that were submitted to Basich 
Brothers after you started your operation, is that 
correct ? A. That is correct. 

(). And that was the reason, was it not, why you 
incorporated in your contract subdivision 3, of Ar- 
ticle XIV, which provided that Duque and Fraz- 
zini to submit weekly payrolls by Monday night of 
each week, which is closed on Saturday at midnight, 
to Basich Brothers Construction Company. Basich 
Brothers Construction Company to pay labor com- 
pensation insurance public lability property dam- 
age and various insurances, employment, federal 
old age assistance on employees and other insur- 
ance on labor and charge same to Duque and Fraz- 
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Plaintiff’s Exhibit No. 24-——(Continued) 
(Deposition of Carson Frazzini.) 
gini, which amounts are to be deducted from the 
amount earned. That is the reason that that para- 
eraph was put in this contract, isn’t it so? 
A. That is so. 
Mr. McCall: Just a second, I did not get the 
question before that. 
(Question read by reporter.) 


My. Monteleone: With reference to May 19, 1945, 
when you stated that you suspended your opera- 
tions in order to develop new material. How long 
previous to that time was it that you had located 
this particular property ? 

A. We had never particularly located the spot. 
We were on a prospecting tour that day with this 
machine, trying to locate a suitable bank of material. 

Q. When did you first, with reference to May 
19, 1945, discover this particular portion that you 
say you were going to remove the material that you 
stated Basichs were removing from the same pit. 

A. We did not discover it previously. As a mat- 
ter of fact we were exploring and stumbled on to 
that spot because it looked good. 

Q. When did you stumble onto that, with ref- 
erence to May 19, 1945? 

A. It was either May 19 or the next day. 

Q. And did you discuss that matter with Mr. 
Woolums the engineer, when you discovered that 
spot? 

A. Mr. Woolums and Mr. Kovick came out. 
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Plaintiff’s Exhibit No. 24—(Continued) 
(Deposition of Carson Frazzini.) 

Q. Now, I’m asking you the questions. Just 
answer any way, Mr. Frazzini. Did you discuss 
that spot that you located with Mr. Woolums, the 
United States Engineer? 

A. Am I confined to ‘‘yes”’ and ‘‘no?”’ 

(). Yes, I want to know. A. Yes. 

@. And when did you diseuss the matter with 
Mr. Woolums with reference to May 19, 19452? 

A. It was either on May 19th or 20th. 

Q. The 20th was on a Sunday, was it not? 

AG UES 

Q. Was Mr. Woolums there this Sunday? 

A. I can’t say for sure. He was there one of 
those two days. 

Q. Did you see Mr. Woolums on the job on the 
19th when you returned from Tucson after you 
received this telephone call from Mr. Kovick? 

A. It was either on the 19th or 20th. 

Q. All right. And did you point out to Mr. 
Woolums this particular spot where you intended to 
remove the material ? 

A. He came right to it. 

Q. What was that? 

A. He came right to the spot? 

(). And what discussion did you have with Mr. 
Woolums on the 19th of May after you returned 
to the job with reference to the material ? 

A. I’m taking it that it was the 19th of May— 
Mr. Duque conducted most of the conversation in my 
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(Deposition of Carson Frazzini.) 
presence and we discussed digging there with Mr. 
Woolums and Mr. Isovick both. 

Q. What did Mr. Woolums say ? 

A. Mr. Woolums or Mr. Kovick, I cannot say 
for sure, told us that we would not be allowed to dig 
there. I believe they said it was because it would 
disfigure the man’s ranch too much. 

Q. Did you talk—do you know Golab, the man 
who owns the ranch? A. Yes, I did. 

Did you speak to him about it afterwards? 
Not afterwards, but he was there at that time. 
Mr. Golab was there? A. Yes. | 
Did he object to it? 

IT can’t remember if he did or not. 


OPOOPS 


Was that the only reason that was given to 
you why the material should not be removed from 
that particular location that you indicated to Mr. 
Woolums and Mr. Kovick on this particular day? 

A. As I remember it, that was the only reason. 

Q. Isee. Now, after you moved off of this job, 
you never returned back to Arizona, did you? 

A. No, I didn’t. 

Q. All right. Now, you stated that Kovick was 
doing work around a pit, as a matter of fact he was 
superintending the batching plant of Basich Broth- 
ers on that location, wasn’t he? 

A. No, I think he spent very little time around 
there as he had a very competent man in charge 
there. 

Q. How do you know be didn’t? 
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(Plaintiff’s Exhibit No. 24 
(Deposition of Carson Frazzini.) 


(Continued ) 


A. Because it was alongside the location I was 
working on and I could look up any number of times 
a day and determine whether Mr. Kovick was pres- 
ent by the fact that his car was or was not there. 

Q. You kept a lookout for Mr. Kovick all the 
time ? A. Not necessarily. 

Q. You knew he spent a great deal of time on 
the Davis-Monthaine Air Field, didn’t you? 

A. Karly on the job he spent a great deal more 
time at the pit because very little work was in proe- 
ress at the Field. 

Q. And he was checking the trucks of Basich 
Brothers which drove into the place where you were 
operating and removing materials, isn’t that true? 

Mr. McCall: I object to that as having been 
asked and answered. 

Witness Frazzini: Ihave never seen Mr. Kovick 
check them. 

Q. Now, when the materials were dumped into 
Basich Brothers trucks from your bins, was there 
a record given as to the quantity of material in the 
truck ? A. There was not. 

@. Were you ever informed of that? 

A. No, we were not. 

). And did Basich Brothers have a man there 
to keep check of the quantity of material that was 
being dumped into their trucks from your bin? 

A. In the early part of the job I do not believe 
they did, but after the operation had been going 
for some time they posted a man up on the bank 
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who checked the trucks from one position in all pits 
that were hauling into the Field. 

Q. Now, all of your payrolls were signed by the 
employees, were they not? 

A. Are you referring to the payroll cards? 

@. Yes. 

A. Yes, no cards would be on order without a 
signature. 

@. And then they were checked over by you and 
Mr. Duque or you or Mr. Duque? Is that right? 

A. Yes. 

Q. Who is Jack Brown? 

A. Jack Brown was a man brought by us from 
the Blythe job into Arizona who worked for us en 
previous jobs as a mechanic and who worked for 
us after we arrived in the Arizona area as a me- 
chanic and a gravel plant operator, and those are 
the only capacities that I remember of his work- 
ing him. 

Q. And he prepared his payroll card also, did he 
not? A. I believe so. 

Q. As far as you know his entries were cor- 
rectly made? A. I think so. 

@. And that work was necessary in connection 
with vour operation, isn’t that true? 

A. It was. 


Q. Did you ever request of Basich Brothers that 
they give you a bill of particulars of accounting at 
any time? A. Not to my knowledge. 
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(Plaintiff’s Exhibit No. 24—(Continued) 
(Deposition of Carson Frazzini.) 

Q. Now, you stated that Basich Brothers never 
requested of you permission to move in the P.D.O.C. 
plant, is that true? A. For themselves? 

Q. Yes. A. They did not. 

Q. You duly received a letter from Basich Broth- 
ers, dated April 27, 1945, which has been intro- 
duced in evidence, which was sent to both you and 
the Glens Falls Indemnity Company, which states as 
follows: 

(The above letter was read by Mr. Monte- 
leone, copy of which was not available to Re- 
porter for verification.) 


Q. Do you remember receiving that letter? 

A. I don’t remember but it’s quite possible—I 
believe I did receive it. 

Q). Did you ever install any additional equip- 
ment after you received this letter, aside from what 
you then had? 

What was the date of that letter? 

February 27, 1945. A. February? 
April. April 27, 1945. 

Yes, we did. 

You made a request—you say you did install 
additional equipment ? 

A. I won’t say install but let’s see-—no, I take 
that back, I don’t believe we did. 

Q. Did Mr. Bray, of Glens Falls Indemnity Com- 
pany or anyone connected with Glens Falls Indem- 
nity Company, ever state to you that the Glens Falls 
Indemnity Company were desirous of installing ad- 


OPoo> 
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(Deposition of Carson Frazzini.) 
ditional equipment to meet the required production ? 

Mr. McCall: To which we object as irrelevant, 
incompetent, and immaterial. The Glens Falls was 
not a party to the contract. 

Mr. Monteleone: Did Mr. Bray, at any time, ever 
state to you that the Glens Falls Indemnity Com- 
pany would desire to install certain equipment in 
order to meet the required production ? 

Witness Frazzini: He never used the word ‘‘de- 
sire.’’? In fact, while we discussed installing equip- 
ment with him he never gave us any decision « or 
instructions or anything like that. 

Q. Did anyone else that you know of ecuneeea 
with the Glens Falls Indemnity Company at: any 
time following this letter of April 27, 1945, indi- 
cate to you any desire on the part of the Glens Falls’ 
Indemnity Company to instal] on their part any 
additional equipment in connection with your op- 
eration ? 

A. Well, by desire, I could only say this. They 
would either direct me or not direct me. 

Q. And did Mr. Bray offer any plan to install 
additional equipment—did you ever discuss with 
Mr. Bray the installation of additional equipment? 

A. Yes, several times. 

Q. In connection with what matter? 

A. I don’t remember specifically but after his 
first trip to Tucson, I would discuss anything with 
him that would come to my mind, and I had pos- 
sibly, as I would remember the major conversations. 
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(Deposition of Carson Frazzini.) 
with Mr. Bray, and one of the things that I had 
discussed with him was whether it would be possible 
and that was the main interest in several conver- 
sations, whether it would be possible for us to ob- 
tain additional aid from Glens Falls to continue our 
project. 

Mr. Monteleone: That is all. 

Mr. McCall: I have nothing further. 


(The Hearing on the above Deposition ad- 
jJourned at 6:10 p.m.) 


I, Carson Frazzini, have read the foregoing Depo- 
sition of testimony given by me in the proceedings 
had in the above entitled case, and the same is a 
full, true and correct transcription of the state- 
ments made by me in said cause. 


/s/ CARSON FRAZZINTI. 
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State of Nevada, 
County of Washoe—ss. 


I, Jeanne Brannin, a Notary Public in and for 
the City of Reno, County of Washoe, State of Ne- 
vada, duly appointed to administer oaths, et cetera, 
do hereby certify: 

That the defendant, Carson Frazzim, a witness in 
his own behalf in the Deposition named, was by me 
duly sworn to testify the truth, the whole truth and 
nothing but the truth, and that I, a disinterested 
person herein, did take the said Deposition down 
in Stenotypy and that said Deposition was care- 
fully read over by the witness, Carson Frazzini, and 
corrected by him in such particulars as he desired, 
and after being so read and corrected, said Depo- 
sition was subscribed. 

{in Witness Whereof, I have hereunto set my hand 
and affixed my official seal this 31st day of January, 
1947. 

[Seal] /3s/ JEANNE BRANNIN, 

Notary Public. 


My Commission Expires September 30, 1950. 
[Endorsed]: Filed U.S.C.C.A. June 18, 1947. 
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DEFENDANT'S EXHIBIT A 


[ Letterhead Basich Brothers Construction Co. ] 


P. O. Box 5416, Tucson, Arizona, May 3, 19409. 
Duque & Frazzini 

P. O. Box 5416 

Tucson, Arizona 


Crentlemen: 


In answer to your letter of May 1, 1945, we have 
carried your request to the Resident Engineer and 
have obtained permission to make the substitution 
on the following basis. 

Change from 8” Maximum combined aggregate 
gradation to the 114” gradation will be applicable to 
all concrete poured in Area M involving approxi- 
mately 4,270 cubic yards. 

Substitution of the 114” gradation will involve 
no change in our agreement with you nor will there 
be any adjustment or changes of the bid unit ‘prices 
stated therein relative to concrete aggregate. 

Yours very truly, 
BASICH BROTHERS 
CONSTRUCTION CO. 
By /s/ G. W. KOVICK, 
Supt. 
GW K/bb 


Accepted by 
DUQUE & FRAZZINI. 
By /s/ H. DUQUE. 


[Endorsed]: U.S.D.C. Received in evidence, Oct. 
14, 1946. 
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DEFENDANT’S EXHIBIT B 
[ Letterhead Basich Brothers Construction Co. ] 
Tueson, Arizona, P. O. Box 5416, May 1, 1945. 
Confirmation of Verbal Agreement between Mr. N. 
L. Basich and Duque & Frazzini. 
Duque & Frazzini 
P. O. Box 5416 
Tucson, Arizona 


Gentlemen: 

Our agreement for Rental of Pioneer Crusher 
will be based on ten cents ($0.10) per cubic yard 
for all materials processed thru the plant. 

You are to furnish all labor, insurance, fuel, |u- 
bricants, repairs, screens, belting and build up the 
rolls and jaws at no cost to us. 

This figure will not inelude rental of 2 additional 
bunkers, 1 feeder conveyor to Sealping Plant, 1 Dis- 
charge Conveyor on waste and three symons screens. 

Rental for power unit to supply drive for symons 
sereens will be charged to your account. 

Very truly yours, 
BASICH BROTHERS 
CONSTRUCTION CoO. 
By /s/ G. W. KOVICK, 
Supt. 
Inst./NLB 

Accepted by: 

DUQUE & FRAZZINI. 
iby /s/ B. BUQUE. 

[Endorsed]: U.S.D.C. Received in evidence, Oct. 
14, 1946. 
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Reeapitulation of Production Items Mentioned in Article XXII] of the Sub-Contract, Deted February 7, 1945, between Basieh Brothers Construction Company and Duque & Frazzini 
Taken From the Signed U. 5. Engineers’ Estimates to Basich Brothers Conctructi n Company on the Original Contract sW-04-353-Eng.-1302, dated January 25, 19-45, 


Item No. 15 Item No. 11 Item No. 9 Items Nos, 21 & 22 Items Nos. 264 & 26B Item No. 47 Item No, 28 
(Gravel tor Base Stabilized Snbgrade Uravel Embankment 18’’-12”-18” Portland Binder Course Asphal- Conerete Aggrezate Cover Avonane 
Court Under Gravel Base Cement Conerete Agere- tie Concrete Class (1) for Structures for Seal Coat 
Course gate and 10” Conerete Wearing Course, 
Airfield Pavement Class (2) 
Item 15, Serles 339 ltem 11. Series 339 Item 9, Serles 339 Items 21 & 22, Ser. 339 Ttems 26A & 26B, Ser. 339 Item 47, Sertes 305 Item 28, Series 339 
Price 
amar cu vas 35084 Yds cu. Fa. ris Tot ther Sh eco ae $50.00 
danuury 25 to February 28, 1945 Reece eee eee wc aciczhgnacun’ | MmmRIODeTiecece oy eee 
March 1 to Mareh 15, 1945.. 2 tneine oe eee ere eo eee em 
March 16 to March 31, 194 3 6,307 $9,460.50 34,700 $1,041.00 See rte 
April 1 te April 15, 1945.. 4 11,662 17.493.00 15,840 475.20 By UO) ESSEC ee ee 
April 16 to April 30, 1945 5 3,595 5,392.50 9,561 286.83 700,00 8,150 STSCS00 ce ee 
May 1 to May 15, 1945.00... 6 11,140 16,710.00 33,256 997.68 2,500 2,800.00 2,600 18,460.00 2,023.6 $ 7,284.95 20 $1,000.00 
2,703.4 10,002.58 
May 16 to May 31, 1945... ..... 7 5,703 $554.50 20,448 OP tb ciao Sere 8,355.21 59,321.99 Sere 95 470000 2 eee 
Sane 1 to duneds, 1985. 8 1,000 1,500.00 53,784 612529 ee ise 9,729.79 60,081.51 aac oe a 
June 14 to dune 30, 1945.00 0... 9 2,986 4479.00 -19,851 596.43 1,900 2,660.00 5,115 30531105; 0] eee er 8.5 425,00 
duly Ito duly 15, 1945 een B10: V4 ORIG TOO eercerecsSccen) 0 Geseetcc | Geeereerere 3,353 23,806.30 12,785.04 745 3,725.00 
Slight) Modifleation of Ser. 305 — These 8,064.52 
Web YE TENET. ccccceeeccomerpepeeeene nenpoetecn MD eeseeestcs eetcacssevee, © eaessnevce, © seaececerncn © cecoscvsce) © Suenceeveves| © Apnmenmemere, © cenecwerccres | eesesee ge) Petes 2 SU 
July 16 to Sily 3t, 1945.00... Lapeer 22a 12 4,828 34,278.80 2,577.60 34 1,700:00' 2 ee 
dune 15 to duly 31, 1945—Exstension of 21,545.80 
Taxiway 7 and Parking Apron. 13 7,500 32,751 S225 oes rees 10,015.20 71,107.92 tes 6 300,00 
August’ | te Augnst 15, 1945, IMEC serie, 0 Asshiets,, © ~atstesccnsss 595 265 16,010.50 7,351.20 88 4,400.00 
839,90 
August 16 fo Augnsl 31, 1945.00... 15 3,046 4,569.00 S02 113.76 3,56€ 2,949 20370 eee. 20 1,000,00 
August 1 to Angast 10, Extension... 16 75 WUC 5 eater, share eeaee UN recer et crin Ferree 1,102.15 7,825.27 sessssneas scterssees stananeeee sate eeenees cteseeeeeece saraceeceaee 
September I to October 8, 1945200000000. 17 976 1,46 £00 2,602 78.06 1,19" 1,678.60 6.261 44,453.10 2,262.84 8,146.22 40 2000.00 qa eee 
2,970.32 10,990.18 
54,764 $82,146.00 186,853 $5,605.59 10,260 $14,364.00 67,343.55 $478,137.79 24,500.16 $89,591.00 386.00 $19,300.00 751 Tons $2,628.50 
Cu. Yds. Sq. Yds. Cu. Yds. Cu. Yds. Tons Cu. Yds. 
Original) ‘Total Estimates per October 8, 
145, Mstimate 47,189 $70,783.50 154,102 $4,625.06 10.260 $14,364.00 56,226.00 $399,204.60 24,500.16 $89,591.00 380.00 $19,000.00. 751 Tons $2,628.50 
Cu. Yds. Sq. Yds. Cu. Yds. Cu. Yds. Tons Cu. Yds. 


$ 942,816.00 
40,911.05 


Total Original Estimates To Be Paid to Basieh Brothers Const sietion Cots pany wo 
Quantity Increases During the Period of This doh Not explained in Detail b; Item Number. 


Plus: Modifieation Increases During the Period of This Job—Not Explained in Detail) by Item Number. 40,862.23 
Total Amount Reeeived hy Basich Brothers Construction Company or This Job—Per the Above U.S. Enginecrs’ Estimates ....0...0cccceeceeeceteeeeeeeieees $1,024,589.28 


The Unit Prices and Dollar Amounts Shown Above Are the Prices and Aisounts Paid to Basich Brothers Construction Company. 
These Estimates Bore the Signatures of B, ©, Woolums or C. M. Brady as Resident Enginecr, and R.A, Floyd, Captain, Corps uf Engincers, Executive Assistant 
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DENFENDANTS’ EXHIBIT D 


Schedule of Payments Made by Basich Brothers Construction 
Company on Behalf of Duque & Frazzini February 11 to 
Mareh 7, 1945 


Bill of Particulars Schedules 
Schedule I—Duque & Frazzini Payroll 


Date of Checks Amount 
Feb. 11 to Feb. 17 Feb. 20, 1945 $ 565.14 
Feb. 18 Feb. 27, 1945 244.57 
Feb. 19 Feb. 27, 1945 226.98 
Feb. 20 Feb. 27, 1945 203.75 
Feb. 21 to Feb. 24 Feb. 27, 1945 1,051.85 
Feb. 25 to March 3 Mareh 6, 1945 i037 


Schedule X VII—Parts 
Abbey Scherer Co. March 7, 1945 80.49 


Sehedule XX X—Miscellaneous 
Move and Set up 
Pioneer March 6, 1945 15.29 


BFS thle ccs eS eee se Eos aga Sea eek $4,218.94 


[Endorsed]: U.S.D.C. Received in evidence Oct. 
14, 1946. 7 
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[Endorsed]: No. 11658. United States Circuit 
Court of Appeals for the Ninth Circuit. Glens Falls 
Indemnity Company, a Corporation, Appellant, vs. 
Basich Brothers Construction Company, a Corpora- 
tion, Appellee. Transcript of Record. Upon Ap- 
peal from the District Court of the United States 
for the Southern District of California, Central 
Division. 

Filed June 17, 1947. 

/3/7 FO. 0 Db ENP 


Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 


In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


No. 11658 


GLENS FALLS INDEMNITY COMPANY, a 
Corporation, 
Appellant, 
VS. 


BASICH BROTHERS CONSTRUCTION COM- 
PANY, a Corporation, 
Appellee. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO RELY ON AP- 
PEAL 


To Paul P. O’Brien, Esq., Clerk of Said Court, to 
the Appellee Above Named, and to Stephen 
Monteleone, Esq., and Tracy Priest, Esq., Its 
Attorneys: 
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For its Statement of Pots on Whieh Appellant 
Intends to Rely on Appeal, the appellant hereby 
adopts the Statement of Points on Which Appellant 
Intends to Rely heretofore filed with the Clerk of 
the District Court of the United States, Southern 
District of California, Central Division (original 
certified record on appeal pages 502 to 507, inclu- 
sive). 

/s/ JOHN E. McCALL, 
Attorney for Appellant. 


Service of a copy of the foregoing Statement of 
Points on Which Appellant Intends to Rely on Ap- 
peal acknowledged this 1ith day of June, 1947. 


/s/ STEPHEN MONTELEONE, 
Attorney for Appellee. 


[Endorsed]: Filed July 17, 1947. 


